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ais 
PURPOSE AND DIRECTION OF THIS STUDY 


1. The Task at Hand 

Today's world knows millions of refugees--how many is 
impossible to determine with any degree of accuracy. They have 
left their homes for a variety of reasons, most often because of 
war, famine or persecution. This report deals with those who 
flee persecution and particularly those who are oe SuSE in the 
meaning of the 1951 United Nations Convention and the 1967 
Protocol, people ano 

by reason of a well-founded fear of per- 
secution for reasons of race, religion, 
nationality, membership in a particular 
socialegqroupsore polaticalfopinion 
have left their country of habitual residence and are unwilling 
to return there, or are unable to do so. 

Refugees seek asylum in Canada by two methods. They either 
applymabroad at Canadtansconsularitacil1CLes,; sand are accepted 
under a yearly ceiling set by the federal government.* Or they 
come here as visitors or students or arrive illegally, and at 
some time thereafter apply for refugee status from 


within our borders. Fon them,  ~theat.Ns Convention dand its 


*securremtly sthe .cedlangsstor refugees: sand 
humanitarian admissions iS approximately 20,000 per 
year. The 1985 ceilings provide for the admission of 
11,000 “government sponsored" refugees from abroad, 
1000 more than in 1984. The balance of admissions 
comes through private sponsorships and under special 
programmes and landings in Canada. 
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subsequent incorporation in our Immigration Act,1976) is the 


basis of their claim to refugee status. 


This study will deal in detail with the handling of the 
latter's claims and will tocus on the ensuing administrative and 
judicial processes. These have become protracted and cumbersome 
and have occasioned serious backlogs, for reasons which will be 
set out lateron. I will suggest ways and means of improving the 
refugee determination process while safeguarding the principles 


of justice, fairness and humaneness. 


Measured by the overall immensity of the world-wide refugee 
problem, the task of determining the status of persons who claim 
refugee status inside Canada is rather small. Generally a few 
thousand persons a year make such claims (the actual figures 
based on the fiscal year for 1980-1981, were 2434; for 1981-1982, 
3726; for 1982-1983, 3640; and for 1983-1984, 6792).* Yet, as 
indicated, the process of reaching a final determination has 
become complex and the delay considerable. At present it may 
take between two and five years before a claim is decided. At 
this writing some 12,500 people in Canada are awaiting 


determination whether they may stay because they are refugees, or 


* Telephone interview with R. Girard ,Pobirector; 
Refugee Affairs, Canada Employment and Immigration 
Commission. 


a 


must leave because they are not.* For those who indeed are 
refugees (and do not merely claim that they are) such a delay is 
intolerable from any humane point of view. Their lives are in 
Shambles to begin with, and with every month that passes the 
Opportunity for an early rebuilding of their existence on a 


permanent foundation is delayed. 


In 1983, of the 2677 persons whose claims were considered 
and completed by the Minister and his delegates, 1003 or thirty- 
eight percent were accepted as "Convention refugees", and sixty- 
two percent were not. Of these sixty-two percent a significant 
number stayed in Canada between two and tive years while 
attempting to prove their claim, and some of them were 
eventually successful in doing so.** Still others who did not 
meet the refugee definition were nonetheless permitted to remain 
in Canada on humanitarian and compassionate grounds. The 
remainder were eventually asked to leave the country, or were 


forcibly removed. The full use of the existing system makes the 


* This figure was provided by the CEIC and is quite 
high for a number of reasons. For instance, the 
Supreme Court of Canada had been considering whether 
the existing determination procedure is contrary to 
the Constitution and the Canadian Bill ot Rights. 
Many cases were awaiting the court's decision, 
increasing the number of cases in the backlog. 


** One should also note that claims are rarely, if 
ever, decided in the same year they are initiated. 
With the increase in the number of claims the time 
lag between claim and decision has lengthened. 


determination of their status inevitably a lengthy, drawn-out 


procedure. 


While the numbers with which we deal pale in comparison with 
the overall global problem, each person has only one life to 
live. The opportunity to do so in decency and dignity is not 
determined by quantitative comparisons, but rather by the 
quality of the response with which Canada, as the hoped-for 
future home, meets the refugee's needs. A quick readiness to 
acknowledge these needs is therefore more than merely a speeding 
up of the process. There is a human dimension to Saying a ready 


"yes" to a refugee. 


Let it be stated at once that a critigue of the System_is 
not_a critique of persons who are involved with the process. In 


my meeting with officials at every level I have found a high 
degree of concern and an overriding willingness to do the right 
thing. To be sure, there will always be different understandings 
of what "the right thing" might be. Some will draw the line more 
generously and others less so. No system can be devised that 


totally eliminates the factor of differential judgment. 


Ordinarily a study of this kind would be preceded by a 
general investigation of moral, social, political and economic 
principles as well as a consideration of Canada's overall 


Strategy of refugee and immigration policy. yet, because of the 


great urgency of the problems which face us in the area of refugee 
determination, made more urgent by the need for oral hearings 
mandated by the Supreme Court of Canada (see page 51), this report 
will address itself only to the particular and narrower issues set 
forth in the Frame of Reference (see Appendix 1). I will consider 


the wider questions at a later date. 


wae Re-designing the Refugee Determination Process 
A. Method 


The process was studied both from a theoretical and 
practical perspective. There is a plethora of publications 
dealing with the determination process in Canada as well as in 
other countries. The Canada Employment and Immigration 
Commission (CEIC) has published a series of policy papers and has 
made available data which in various ways impact upon the problem 
at hand. In 1983, the then Minister of Employment and 
Immigration asked Professor E. Ratushny to assemble the results 
of this research and to analyze a variety of models for future 
consideration. The Ratushny Report (itself based on earlier 
studies and submissions) was sent to some 3500 individuals and 
groups that ranged from Members of Parliament to academics, 
religious groups and ethnic organizations. To begin my study I 
asked for reactions to the Report as a useful focus for public 
discussion, and thereafter held a number of hearings and 
consultatvonsracross) thedicountryos'o vthativhwnighe better 
understand the major thrust as well as the nuances of the 
Suggestions that had been offered. 

My travels also gave me an opportunity for practical insight 
into the process itself and into the problems as perceived by 
those who are intimately involved with it. I attended inquiries 
and examinations under oath, I observed the process at the 


airport and at a detention centre. I was present at meetings of 
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the Refugee Status Advisory Committee (RSAC) and a hearing before 
the Immigration Appeal Board (IAB). 

Equally important, I solicited the opinions of many 
individuals inside and outside government. These were frequently 
off-the-record and are therefore unattributed. EP Shad? ithe 
Opportunity of speaking with representatives of the United 
Nations High Commissioner for Refugees (UNHCR), academics, 
lawyers, non-governmental groups (NGOS) of many kinds, and 
persons who themselves had gone through the determination process 
and have now become permanent residents of Canada. A roster of 
contacts is appended. 

Finally, I travelled to Washington, Paris, Bonn, Zirndorf, 
Bern and Geneva in order to observe how the refugee determination 
process is handled in key countries outside of Canada. As was to 
be expected, in each of these nations there were administrative, 
judicial and cultural traditions which helped to formulate their 
particular procedures. Yet it also became clear that many 
problems in this area are universal, and a study of various ways 
of coping with them could not help but be greatly instructive. 
It has warned me of particular pitfalls and has also invited my 
serious consideration of methods which I will suggest be adopted 
in Canada, 

During this study, the complexity of the legal, social and 
moral facets of the issues at stake became apparent, as well as 
their dynamic nature. I was impressed by the level of concern 


and the dedication to humanitarian ideals of the many individuals 
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involved in the process, both inside and outside of government. 
There: 1s no question that theriimpontance softs our eretugeec 
commitment is widely understood and enjoys a broad base of active 
and dedicated support by Canadians throughout the country. 
Equally, our desire to better the refugee determination 
process and our extensive efforts toward that goal are potent 
evidence of our strong belief that the objectives enshrined in 
our immigration legislation must [hexsneached,.1sso, thatweoun 
international legal obligations be fully met and our humanitarian 


traditions be reaffirmed. 


B. Implementation 


The) processyu which) isrcurrenttily’ imaplace sandaiwhichivis 
generally recognized to be in need of modification will be 
described below. It is clear that if the time frame needed for 
refugee determination can be reduced from its current time span 
tosa year’ orsless, not only will true refugees. be metiwithea 
readily outstretched hand, but those who would take advantage of 
the present delay will be discouraged from misusing the process. 
The latter now find it well worth their time and effort to claim 
refugee status, being assured of a considerable stay in Canada 
during which they can work (legally or illegally) and hope that 
in time a moratorium (sometimes known as an amnesty) will reward 
them. If the process only takes six months to a year, the 
expense of travelling to Canada will likely appear prohibitive 


and many of the current misusers will be automatically 
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eliminated.* In order to achieve this shortening a number of 
administrative, judicial and legislative changes have to be made. 
They will be set forth below in detail. 

I have also included an analysis of the cost factor involved 
in these changes--but of course the most important savings will 
be in human anxiety which a lengthy determination process 
prolongs. Even as justice delayed often amounts to justice 
denied, so a refugee determination process delayed exacts its 
toll of human suffering. However, while it is critical to 
restrain the length of the determination process, our desire to 
do so must be balanced by scrupulous concern to ensure that 
refugees are treated fairly and humanely, and that there are 
adequate procedural safeguards tO ensure that cases are 
thoroughly understood prior to a determination of the question of 
refugee status. 

In accordance with the mandate issued to me by the Minister, 
I am submitting several models for a new process. The strengths 
and shortcomings of each will be set out. The new system here 
proposed will be discussed in four parts: Principles, Process, 
Structure and Further Considerations. Together they will cover 


the major technical aspects of the refugee determination process. 


* I have not had the opportunity to back this 
statement by researching the economic patterns 
of non-bona fide claimants. I can only say 

that the assumption is shared by most analysts. 


Transitional arrangements to bridge the gap between the old and 
new system will be proposed in Appendix IX,. 

I cannot close these introductory remarks without expressing 
my profound thanks to all inside and outside government who have 
encouraged and assisted me with their wisdom and concern; and in 
particular to Ms. Susan Davis and Prof. James Hathaway whose 
critique has been most helpful; to Ms. Margarida Pacheco, who 
acted as Counsel for the inquiry and whose knowledge of law and 
sensitivity to human relations have been invaluable; and to 
Ms. Mary Walsh of our office staff whose loyal assistance was 


rendered cheerfully and liberally. 
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I PRINCIPLES 


1. Legal _and Historical Foundations 


In the international and particularly in the Canadian 
context, the very existence of a refugee determination system is 
a recent and revolutionary development. Since time immemorial 
there have been refugees, but only in the twentieth century, with 
unprecedented waves of displaced humanity on the move, did the 
international community begin to respond to their plight in an 
organized fashion. A series of international agreements was 
concluded in an effort to manage several refugee movements and 
especially those occurring in consequence of World War II. The 
1951. Convention was an attempt by the international community to 
respond to the refugee problem in a more broadly based manner. 
Because asylum was a jealously guarded prerogative of the 
sovereign state, the creation of a juridical entity known asa 
refugee and the enunciation of certain obligations of nation- 
states toward such a person, constituted a radical departure from 
aspects of traditional sovereignty. 

The U.N. Convention was carefully worded and limited in 
scope. Nations maintained their right to grant or deny asylum, 
their main obligation being one of protection, that is, not to 
return a person defined by the Convention as a refugee to a 
territory where that person's life or freedom would be threatened 
(non-refoulement). The principle of non-refoulement is 
fundamental to the entire structure of international action in 


favour of refugees. It is, as the UNHCR Executive Committee has 
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emphasized, “a corner-stone provision. The repeated reaffir- 
mation by states of the fundamental character of this principle 
and the need for its scrupulous observance has served to enhance 
its stature which...is progressively acquiring the character of a 
peremptory norm of international law."* 

The Convention must therefore be recognized as truly path 
breaking. Still, because of the traditional reluctance of states 
to yield any of their territorial authority, no procedure was 
specified in the text for determining whether a person was or was 
not protected by the Convention and its subsequent 1967 Protocol. 
However, Article 35 imposes an obligation on party states to 
cooperate with the UNHCR, and in October 1977 the Executive 
Committee of the High Commissioner's Programme recommended that 
parties to the Convention satisfy certain procedural requirements 
in their systems. With little guidance, party states went on to 
develop different internal procedures in an effort to meet their 
obligations. 

In 1969, Canada acceded to the U.N. Convention and Protocol, 
although we had protected refugees in our territory before this 
date. Even after the signing of the Convention, the plight of 
refugees was dealt with on an ad hoc basis by the then Department 
of Manpower and Immigration. In 1973, a formal administrative 
structure was established to consider refugees who claimed to be 
protected by the Convention. Claims were considered Dy an 

* The Executive Committee of the High Commissioner's 


Programme, Thirty-fifth Session, Note on Inter- 
national Protection, page 5. 
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interdepartmental committee composed of officials from the 
Department of Manpower and Immigration and the Department of 
External Affairs, which committee advised the Minister of 
Manpower and Immigration. The Minister decided whether the 
person was a Convention refugee and whether to grant that person 
asylum. A Convention refugee did not as such exist as a legal 
designation under our law. An appeal to the IAB was possible, 
and the IAB had very broad discretion to land, which it could 
exercise in favour of the appellant if the appellant was 
considered by the Board to be a Convention refugee, or if the 
appellant would suffer undue hardship, or if humanitarian and 
compassionate considerations could be invoked. 

ThepilnnignationpsAct, 1976 hasgiven legisative atorce! to 
Major provisions ot the Convention, creating the legal concept of 
Convention refugee using the Convention definition and providing 
a procedure for identifying refugees. In keeping with the 
Convention, which provides no right of asylum but merely a right 
of protection against refoulement, the legislation allows for the 
making of a refugee claim only during an immigration inquiry, 
Since, that) 1s: the) time! when, personsetace, forcible yetunun toga 
country where they might fear persecution. As a nation we have 
been moving to accord ever greater recognition to the refugee as 
a person who is deserving of careful consideration, though many 
difficulties have been encountered in our quest for a fair and 
proper system. That is hardly surprising, given the short time 


during which we have been grappling with these principles. 
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2. Right or Privilege? 

Every person who wishes to come to Canada is dealt with 
undér the) provisions? of (the  Inmignations Act, .1976.9 SEntryeinco 
Canada is a privilege conferred by our country upon the entrant.* 
This exercise of sovereignty knows no limitation and therefore 
covers all refugees who apply to our consular and ambassadorial 
offices from outside the country. 

It is different, however, with persons physically on 
Canadian. territory who claim«refugee status. “While admission 
from outside the country is dictated by Canadian sovereignty and 
Canadian self-interest (aside from humanitarian considerations 
which may have an influence), refugee claimants on Canadian soil 
fall into a different category. Such persons must be dealt with 
in the context of our international obligations which are part of 
Canadian law, anda person who is a refugee as defined by the 
Convention may not be returned to his/her country of persecution. 

It. ws“ proper “toveay Sot hatiCanh ada, viby: adher i.mgscomtve 
Convention and having made its principles part of Canadian law, 
has voluntarily limited its sovereignty in this one respect. 
Economic or other considerations of self-interest (except for 
national security and the like) do not come into play. By 
acceding) to the. (U.N. icGonventilomeandY Protocol vrelatingste 
refugees, Canada became bound to observe the provisions and 

* This simple statement, which applies in a similiar 
manner to all countries, arises however out of a 
complex history, which in turn has some relevancy 


for certain wider considerations which will be 
examined in Part II of the report, but not here. 


— 


ape 


Pripciplestcontained-~therein.’ '*The’ Immigration Act71976 


incorporates many of them and acknowledges the need 


to fulfill Canada's international legal 
obligations with respect to refugees and to 
uphold its humanitarian tradition with 
respect to the displaced and the persecuted. 


AbuUmManhcarian tradition” 1s thus made ‘one of the itwo 
cornerstones of our refugee deterinination system, which in effect 
adds an ethical imperative to our legal obligations. To put it 
diemiciwently, CVemlMmilg na thOonueAct,1976 aVeErsmthatscanada 
considers itself both morally and legally bound not to return 


Convention refugees who are within its borders to the land of 


their persecution. 


Declan inGLavecroiiantcen tOnsleCra er eClugeea als, Scien a. lot ma 
privilege we grant, but rather a right we acknowledge. Canada 


has decided that it will be amongst those nations who extend a 
ready and cordial hand to the persecuted who have travelled far 
away trom their home to seek a new life. The refugee 
determination process must therefore be seen and designed as an 
act of welcome. It must be forever responsive to our 
humanitarian impulses and obligations and wary of any 
encroachment that would seek to impose other considerations and 
concerns upon it. 

This also means that refugee determination as such is not an 
immigration matter. Immigration policy must remain irrelevant to 


the refugee determination process. Of course, the claimant is 


BOs 


physically in Canada and therefore subject to its immigration 
laws which are administered by the CEIC. Both these laws and 
those governing the determination of refugee status have a claim 
on him/her, and in that sense, in the person of the refugee 
claimant, immigration procedures and refugee determination 
converge. Such convergence means that a person who makes a 
refugee claim finds himself/herself subject to a tension between 


two different governmental strategies. 


re) From an immigration perspective, those persons who wish 
to migrate to Canada for permanent residence must apply at 
consular offices abroad where they become subject to the 
evaluation and selection process. Our officials use certain 
criteria which usually are designed to admit to Canada persons 
who will adapt well and who will likely benefit our body politic. 


This, as indicated above, is an exercise of Canadian sovereignty; 


Oo A different perspective comes into play when persons on 
Canadian territory make refugee claims. They might be in Canada 
as visitors (which wouldisincBudespeople  onsistudent 1on 
enploymentyauthorizations);or inp thescountry ©ow1 thoutestetus 
(illegally), or simply appear at a port of entry seeking asylum. 
The moment such a person makes a refugee claim in Canada he/she 


has, in a manner of speaking, side-stepped the selection process 
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abroad and is now subject to a different realm of considerations 
which aim only at establishing whether the claim is justified and 
not whether the person has certain qualities and qualifications. 
yet as long as the claimant's status is not determined, 
immigration authorities (operating through the CEIC exercising 
its control function) have a legitimate interest in and concern 


for the person of the claimant. 


At the same time, from the moment the claim is made until it 
is determined, the claimant lives in legal tension between the 
control mechanism of CEIC and the refugee determination process. 
This tension, which is ineluctably present when a refugee claim 
is made, must not however shade the ensuing process to the 


detriment of the claimant. 


In redesigning the refugee determination process, while 
recognizing the legitimate and necessary nature of the control 
mechanism operated by the CEIC, measures must nonetheless be 
taken to ensure that refugee law concerns are the primary 
determinant of the manner in which claims to refugee status are 


decided. 
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z Independence 


While the convergence of refugee determination and 
Immigration in the person of the claimant is present and remains 
so until the determination has been made, it must not dominate 
the process. To resolve this tension and ensure the separation of 
concerns the determination whether or not a person is a 
refugee must be made by an independent body. The submissions I 
have received all agree on this point and the models I have 
inspected abroad, as well as a study of written materials, 
underscore this requirement. 

The need has been acknowledged in the United States where 
the 1980 Refugee Act recognized a trend toward objective, non- 
political refugee policy. The further separation of immigration 
from the asylum decision-making process is contained in proposals 
for a new asylum procedure in the United States. In Canada the 
need for independence was recognized in the Task Force Report and 
in April 1982, the then Minister for Employment and Immigration, 
Lloyd Axworthy, directed a change in the status of RSAC from a 
component of the Foreign Branch of the CEIC to an independent 
advisory body reporting directly to the Minister. 

For a degree of commendable independence we may well look to 
the French system, generally recognized by authorities "to be one 
of the most enlightened and least politically biased in the 
world. It is rooted in France's liberal tradition of accepting 
refugees not only from its former colonies, but from all areas of 
the world without consideration of ethnicity, colour or religion. 


When, for example, French military forces were assisting the 
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Government of Zaire during the presidency of Giscard d'ESstaing, 
OFPRA and the Appeals Commission* manifested their independence 
by continuing to grant asylum to Zairian applicants without 
interference from the government."** 

The refugee is entitled to be judged by a fair and impartial 
tribunal that will make its determination in the true spirit of 
the Convention. Natural justice requires that decision-makers 
are seen to be wholly neutral and impartial. To ensure this 
impartiality, structural. independence is important, as is, of 


course, the independence of the decision-makers. A new 


independent _ body, heremucda edi the: tRetugee boards (RB), .2 16 
the nefores \ proposed, StHow Wit 1S to/function and&how it. 1s? tobe 


structured will be discussed further on. 


* OFPRA (Office Francais de Protection des Refugies 
et Apatrides) is attached to the Minister of Foreign 
Affairs. The review authority, the Appeals 
Commission, is also independent. It is composed of 
a representative of the Council of State (a highly 
prestigeous administrative tribunal of last resort) 
who acts as chairman, a UNHCR representative and an 
individual appointed by the OFPRA Advisory Council. 


** Christopher L. Avery, "Refugee Status Decision- 
Making: The Systems of Ten Countries", Stanford 
Journal on International: Law 7) Volume-l19;/ issue 2 
(Summer 1983), pages 295-296. 
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4. Fairness 

A third principlesis that of fairness; thats1is, *thessystem 
must meet Canadian standards of natural justice and comply with 
our legal standards of procedural fairness. All the submissions 
I have received are in agreement on this point. CEor sa 


discussion otsprocedural fairness see page 45.) 


5. Humaneness 
The system must provide for humaneness, that is to say, the 

claimant must be recognized as a person who is in a particularly 
difficult emotional state and whose experiences bear heavily upon 
the way in which we treat him/her. We must begin by assuming the 
good faith of the claimant. "Neither formal legislation nor 
authoritative administrative structures guarantee humanitarian or 
compassionate programmes, or a fair and just set of procedures 
for the determination of refugee status."* Therefore, all 
persons concerned with the retugee claimant must be trained to be 
properly aware of the special situation of the refugee and of the 
needs that arise therefrom. The true refugee is a person who 
fights for life and liberty. We must never lose sight of this 
fact. A.E. Housman's words (which I have placed at the head of 
this “report stouch>the’ icore: fof sthesyrefugeeispplaghe: “Pp ava 
stranger and afraid, in a world I never made." 

* Gerald. hE. Dirks & TAWRoOri cyviw ithin gam Pp Ooline weit ne 

Identification and Admission of Refugees to Canada", 


Canadian Journal of Political Science, XVII:2 (June 
1984), page 306. 
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6. Expeditiousness 


The process must be expeditious. It must take place within 
a reasonable time-span, certainly much shorter than what we have 
at present (two to five years). Therefore, the process will be 
cut down to what I consider the necessary minimum. This minimum 
consists of a quality hearing and the opportunity for review. 
Numerous reviews which are plentiful in the present system are 
eliminated because I proceed from the conviction that more and 
more reviews and appeals do not necessarily guarantee greater 
justice. Our present system has grown the way it has because of 
considerations for the refugee--and this is something we must 
acknowledge gratefully. But we must also state clearly that 
greater justice is not achieved by more reviews or appeals; hence 


the proposals which will be outlined below. 


7. Focus 

In the proceedings the focus should always be on the 
BocrentVvalenefugee. (somes belicvesthat instead wesougnt, to pay 
piiatmary attention to thegmisusevot. the isyvatem. ToOmdO@mt hac, 
however, will present us with a shifting of perspective which in 
the long run will be detrimental to the true purposes of the 
process. It is my belief that in an expeditious proceeding 
exploitation of the system will be less and less attractive. 


There will always be some interstices in whatever system one may 
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devise. But when, for instance, the total process of refugee 
determination takes between six and twelve months, persons who 
are not refugees will not find it profitable or worth their while 


to spend the money that is necessary to come to Canada.* 


* On this assumption, see above, page 1l, footnote. 
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II PROCESS 


Ls The Existing System 
A. Description 


The procedure which is required by law is, briefly stated, 


as follows: 


1. Making a Claim 


Section 45 (1) provides that a person may claim to be a 
Convention refugee (defined in Section 2) at any time during the 
course of any inquiry held under the provisions of the 
Immigration Act, 1976. When ssiucin  asiciaisn tis made, =the 
adjudicator, after finding the claimant is in violation of the 
Immigration Act but before making a removal order or issuing a 
departure notice, is obliged to adjourn the inquiry to enable 
such persons to present their claims to the Minister of 
Employment and Immigration. The inquiry is adjourned and an 
examination under oath is scheduled. 

In order to proceed to an inquiry and make a claim, the 
following officials and employees of the government are involved: 

(si0) Immigration Officer: interviews claimant and 

writes report; 


(isis) SuUpenviison il omehighery io hiiicilals- "ss ue's 
direction for inquiry; 


iis) Senior, lmmigratlon coat teers: may detain 
until adjudicator reviews detention; 


(iv) Adjudicator: holds inquiry under Section 45. 
May hold a number of detention reviews; 
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(v) Case Presenting Officer: 
A senior immigration otficer represents the 
Minister at inquiries and at detention 


reviews; 
(vi) Stenographer; 
(vii) Interpreter often required for interviews, 


inquiries and detention reviews. 


2. Examination under Oath and Decision by Minister 


Section 45 (1) of the Act provides that the claimant is to 
be examined under oath by a senior immigration officer concerning 
his/her claim. The claimant has the right to be represented by 
counsel at the examination (Section 45 (6)) and also a right to 
an interpreter proficient in his/her language. A transcript is 
to be made of this examination and a copy forwarded with the 
claim to the Minister (Section 45 (2)). The claimant is also 
entitled -to a copy,of.the transcript (Section 45 °(3)96 The 
Minister then refers the claim to the Refugee Status Advisory 
Committee (RSAC), for consideration and advice. When RSAC 
receives a claim, an RSAC case review officer reviews the 
transcript... Ifsthesotfticerjconcludesuthescase:is! gmaniiesrby 
unfounded" as determined by existing guidelines*, a Summary is 
prepared for review by the committee. A committee member may, at 
any time, request that the full transcript be put before the 
committee for consideration. If the case is not judged to be 
manifestly unfounded, the full transcript is considered by the 
committee. 


* See Appendix IV. 
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A representative of the United Nations High Commissioner for 
Refugees (UNHCR) sits in on committee sessions, reviews the 
claims and gives his/her opinion, although the representative has 
no vote. If the UNHCR representative disagrees with the 
conmittee, the case is personally reviewed by the Chairman. 

The committee forwards its recommendations to the Minister's 
delegate. On receiving it, the Minister's delegate* makes a 
determination of whether the claimant is a Convention refugee in 
accordance with the Convention definition contained in Section 2 
of our Act. When the delegate disagrees with the recommendation 
of the committee, the case is reterred to the Minister for 
decision. The claimant has a right to be informed in writing of 
the decision of the Minister (Section 45 (5)). 

If the claimant is determined by the Minister to be a 
Convention refugee, the claimant is issued a letter to that 
effect. The Minister must also decide whether to grant that 
person the right to remain in Canada. If the answer is positive, 
a Minister's permit under Section 37 is issued to the refugee, 
authorizing him/her to remain in Canada despite the finding of 
having \violated «the Immigration Act.* On occasion, the inquiry is 
resumed for a determination by the adjudicator that the refugee 
is lawfully in Canada. Generally, the adjudicator is notified by 
the case presenting officer of the issuance of the Minister's 
permit and the inquiry is concluded in absentia. 

* The statutory authority of the Minister to decide 


the claim has been delegated under Statutory 
Instrument 1-4 to officials of the CEIC. 
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If the Minister determines that the person, though declared 
a refugee, should not be permitted to remain in Canada, then the 
inquiry is resumed and a removal order may be made against the 
refugee. The Convention refugee against whom a removal order is 
made has a right of appeal to the Immigration Appeal Board (IAB), 
an independent body (Section 72 (2)), and may then “appeal the 
decision of the Board to the Federal Court of Appeal, with leave 
(Section 84). Under Article 33 of the Convention and Section 55 
of the Immigration Act, refugees may not be returned to a 
territory where their life or freedom would be threatened except 
when they pose a threat to Canada's security. 

If the Minister or his/her delegate determines the claimant 
is not a Convention refugee, then the claim is referred to the 
Special Review Committee (SRC), a committee of senior 
departmental officials, for consideration on humanitarian and 
compassionate grounds. If favourable consideration is granted by 
thesSRC,) “a Minister's: permit. is granted and the inquiry 


concluded, usually in absentia. 


The following persons serving the governnent participate in 
this part of the process: 
(i) Senior immigration officer: holds examinat- 
ion under oath; 


(67515) Stenographer: 
Interpreter usually required; 
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Gd) RSAC: three-member panel (additional: UNHCR 
representative) considers claim. 
Chairman may be involved if there is not 
unanimity; 


(iv) Case presenting officer: outlines case at 
Committee sessions; 


(v) Minister's Delegate: makes decision. 
Minister may also be involved personally; 


(vale) Special Review Committee; 


(vii) Senior immigration officer: communicates 
decision to claimant and follows up. 


3. Re-determination by IAB 


If the claimant is determined not to be a Convention refugee 
and 1s not favourably considered by the SRC, Section 70 of the 
Act provides for an application for re-determination of the claim 
to the IAB within 15 days after receipt of the written decision 
of the Minister, Prior to the recent decision of the Supreme 
Court (see page 5)) the process was as follows. 

To apply for re-determination the claimant had to complete 
an application for re-determination and a declaration under oath 
setting out the nature and basis of the application, the facts on 
which the application was based, a summary of the evidence to be 
provided if a hearing were granted, and any other material the 
claimant wished to include. All this material was filed with the 
Board (Section 70 (2)). The IAB, after reviewing the material, 
determined whether the applicant had made a case for oral hearing 


of his/her claim. If the Board found such was not the case, it 
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refused to allow the application to proceed to a hearing and 
determined that the applicant was not a Convention refugee 
(Section 71(2). The applicant could apply to the Federal Court 
of Appeal for review of this decision, 

If the Board found a hearing was warranted, the matter 


proceeded to a hearing before a three-member panel of the IAB. 


The Supreme Court has now mandated an oral hearing before the IAB 


in__every case, thus altering the procedure fundamentally. 


The hearing before the IAB is adversarial in nature and the 
onus is on the applicant to establish that he/she is a Convention 
refugee. The claimant may be cross-examined, as may any witness 
testifying on his/her behalf. The Minister's representative may 
also call evidence, which may be cross-examined and replied to by 
the claimant. 

There is no appeal provided from the decision of the IAB on 
an application for re-determination, although the claimant may 


seek judicial review in the Federal Court of Appeal. 


The following persons serving the government are involved in 


the re-determination process. 


(527) Three members of IAB to review application; 


Gri) Three members of IAB who hear application 
at an oral hearing; 


(1.13,) Appeals officer who represents Minister at 
the hearing; 


(iv) Court Clerk; 
(v) Court Reporter; 


(vi) Interpreter often required. 
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B. Critique 

The problems that exist in the present system are, to a 
large extent, structural. In an effort to ameliorate some of the 
deficiencies of the system, changes were introduced increasing 
the complexities of the procedures considerably and thereby 
lengthening the process. Any real improvement cannot be effected 
without structural changes. This critique focuses on the 
problems that are most glaring, and in no way on the participants 
in the process, most of whom I have found to be well-intentioned, 
diligent and concerned individuals who take their functions very 
seriously indeed. But the existing system is such that the best 
intentioned and most diligent people could not operate it 


efficiently and effectively. 


The following are the most salient shortcomings of the 


system. 


1. Lack of Oral Hearings by the Decision—Maker 


This is problematic for two reasons. The first involves the 
nature of refugee determination which requires grappling with 
very difficult evidentiary problems, the application of complex 
ana ever changing immternational/? legal ‘criteria’ and the 
interpretation of complicated subjective and objective 
standards——-alimagalnst @archalelrengqing= taccuad and? contextual 
background. The refugee is generally not in a position to 
present documentary evidence to support his/her statements and 


the decision-maker must rely, to a large extent, on the general 
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credibility of the claimant. The UNHCR Handbook on Procedures 
ands Criteria stor Determining Refugee Status, a guide to 
governments (setting forth the procedures and criteria for 
determining refugee status) which has been used extensively in 
Canada by the advisory bodies, states in paragraph 41: 

Due to the importance that the definition 

attaches to the subjective element, an 

assessment of credibility is indispensable 

where the case is not sufficiently clear 

from the facts on record. 
Credibility is difficult to assess without the benefit of viewing 
the refugee's demeanor ana listening to the manner in which 
he/she speaks. This is true of assessing the credibility of any 
witness, but in the case of the refugee it is further complicated 
by the fact that the refugee is in an alien environment, is often 
severely traumatized, and most likely must use the services of an 
interpreter. FOels "ditticwmiterce envisage how the refugee's 
evidence can be evaluated effectively when the decision-maker 
does not have the benefit of seeing and hearing the person. 

Avery notes that it is unfortunate that some countries (like 
Canada) have divided the examination and decision-making role. 
One authority interviews the applicant and prepares a written 
transcript; another then makes a determination of Status based on 
the transcript alone, never examining the applicant. Under such 
Systems the decision-maker is unable to assess the applicants' 
credibility face to face and cannot confront them directly with 


probing questions. The UNHCR branch office in Canada recently 
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criticized such systems: ",.e<Our experience after studying 
nunOrTedS= Of} transcripts ‘of examinations under: oath has» not 
Satisfied us that a transcript reflects the history and motives 
obeam ‘applicant..™ , 

In our present system, there is a personal examination of 
the refugee, but not by the decision-maker. Moreover, the 
examining officer is not permitted to make any comments on the 
claimant's demeanor or credibility. Clearly, such a procedure 
prevents RSAC from having this available and relevant 
information. Recently, oral hearing pilot projects have been 
instituted in Montreal and Toronto. An RSAC member sits in on 
the examination and when it is concluded may discuss the evidence 
and any concerns he/she has with the claimant and counsel. The 
member's report to the committee provides valuable information 
about the claimant and enables the committee to come to a more 
well-informed decision. But the member does not himself/herself 
make the actual decision; the decision is still made by the 
Minister on the advice of an RSAC panel who themselves have not 
seen the claimant. 

The lack of an oral hearing also prevents RSAC from 
clarifying with the claimant apparent inconsistencies in his/her 
statement and obtaining the latter's response to adverse evidence 
in a straightforward fashion. ins-order sto ensure thatthe 
claimant is accorded some element of fairness, the committee, 


when faced with such a situation, has voluntarily and informally 


* Avery, pages 39-40. 
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adopted a procedure whereby the examination is re-opened to 
elicit the necessary evidence. This results in considerable 
delay and is a very cumbersome procedure which would be 
unnecessary if there were oral hearings. 

This report will recommend that there be an oral hearing by 
the person(s) responsible for the determination. There was 
virtual unanimity amongst governmental organizations and the 
interested groups consulted that such hearings were needed, even 
before the Supreme Court of Canada, aneits decision Of sApmiuue4a 
1985, made an oral hearing before the IAB mandatory (see further 
On page 51). An outline of the proposed hearing models is set 


OutCToOnspagess 107 to: 118 fobethis areport: 


2. Poor Quality of Interpreting 


There has been much concern expressed by retugee 
Organizations, those who represent refugees, refugees themselves 
(particularly those who understand some English) and the 
governmental organizations that read transcripts of examinations, 
aboutethempoormquali ty ior ernterpretver smuseauror refugee 


examinations. 
The primary complaints are: 


(378) Lack of fluency in English or French; 
(ii) Lack of familiarity with a claimant's dialect; 


(a1) Inadequate interpreting skills. 
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The institution of oral hearings will alleviate this problem 
somewhat in that the decision-maker has the benefit of viewing 
the individual and also observing non-verbal communicative 
elements. Specific recommendations are made for improvements in 


the interpreting services provided to refugee claimants on pages 


POUmand sl 61. 
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3. Access 

The question of access to the retugee determination 
procedure is one of the most urgent and pressing issues which 
must be addressed. Any procedure which is eventually adopted by 
Canada to fulfill its international obligations under the 


Convention must aim to serve the needs of the refugee claimant. 


It must be accessible to those claimants whom we are obligated GO.4 


protect, and since it cannot be known in advance whom we are 


obligated to protect it must be accessible in some way to all who 


claim to be refugees protected by international and domestic law. — 


To serve the interests of refugees, the system must be one which 
identifies Convention refugees within a reasonable period of 
time, permitting the granting of refuge in a way which minimizes 
the trauma and the psychological, environmental and financial 
difficulties of social and cultural displacement. In order that 
the refugee be dealt with by an acceptably efficient system, it 
is desirable to limit the extent to which the system can be 
misused by persons who pursue claims for reasons other than the 
seeking of protection. These reasons may be worthy and have a 
Claim on our humanity, but they do not bring the claimant within 
the Convention definition of a_ refugee. 

The current Immigration Act provides any person who is the 
subject of an inquiry an an unqualified right to make a claim 
to refugee status and have that claim considered through various 


levels of review. While access to the determination system is 


available to any person who is the subject of an _inguiry, other 


§ 
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persons physically in Canada have no legal right to make a claim 
or have it considered under the existing legislation. This 
restriction has led to an administrative nightmare. In an effort 
to afford persons legally in Canada the benetits of our refugee 
process, the CEIC instituted an extra-legal procedure known as 
the “in-status" claim. The claimant is considered in the same 
fashion aS a person who has made a claim under Section 45 of the 
Act. If refused, the person can, however, make a second claim 
under Section 45 and then undergo the whole process provided by 
our legislation. 

The structure of the Act and its administration have made 
"“in-status" claimants ineligible for employment authorizations. 
Often, to support themselves during the determination process, 
claimants must therefore violate the law. 

The ability to make a claim must be removed from the context 
of an immigration inquiry. It must exist at any time a person is 
physically in Canada, within such time limits as will be set 
forth below, pages 100 to 102. 

With such a universally accessible procedure, some 
limitations on access need to be discussed. Ofsepakti cular 
complexity is the concept of a "manifestly unfounded claim" 
(MUC). These matters will be considered in some detail on pages 


Dale 0, 11.06. 
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4. Lack of Information and Expertise 


The determination of whether a claimant has a well-founded 
fear of persecution involves a subjective and an objective 
evaluations = Tie ’olaiman t's*®iear-ote necurning rela tess temic 
refugee's perception which is subjective to him/her. Whether the 
tear? 1s" well= founded? requires examination of Pane objective 
element, namely, whether the claimant's fear is supported by the 
conditions prevailing in his/her country of origin. Essential to 
a proper decision, therefore, is a thorough knowledge of general 
world conditions and the availability of updated and extensive 
information on specific countries. Both RSAC and IAB members have 
stated that they have inadequate organized sources of 
information. 

The UNHCR Handbook on Procedures and Criteria for 
Determining Refugee Status states in paragraph 196 that 

the duty to ascertain and evaluate all 

the relevant facts is shared between the 

applicant and the examiner. 
This is so because refugees, who often arrive at our borders 
after fleeing persecution, come with only some of their personal 
belongings and usually very little documentation. They are often 
not in possession of the means or resources necessary to 
substantiate their case fully. In order to assess what evidence 
the claimant is able to present, the decision-maker must be able 
to obtain relevant information on the refugee's country and its 


current conditions. 
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The decision-maker should also be fully conversant with 
refugee law in order to properly assess the claim. Such legal 
expertise is frequently lacking. 

I will be recommending the establishment of a formal 
organizational structure that will improve the knowledge and 
expertise of decision-makers and provide a source of information 
for use by persons involved in the determination process. The 
proposed documentation centre and its structural aspects are 


discussed on pages 135 to 141 of this report. 


5. Use and Misuse of Resources 

In the process of preparing this study senior immigration 
officers and adjudicators were observed in the exercise of their 
duties and a number of them were interviewed at some length. 
They were asked to evaluate their work and to recommend changes 
both in the system and in their own participation, in order to 
enhance the refugee determination process. The following emerged 


from their observations. 


a) Senior Immigration Officers: It is their task to uphold 


and enforce immigration laws. They will generally do so or 
attempt to do so with as much care as possible, yet often neither 
their preparation nor the nature of their assignment utilizes 
their personal resources to the fullest. Thus, when they conduct 
a refugee examination they have little or no knowledge of the 


country trom which the "claimant nal lis*tand ‘the “particular 


=Aj= 


circumstances which have caused him/her to make a refugee claim. 
Because of this lack of knowledge, such officers cannot be 
expected to develop the claimant's case effectively. Not only are 
they not specialists in the areas of the claimant's origin, they 
do not have access to the necessary supporting documentation. 

In addition, they serve as little more than mechanical 
mouthpieces in presenting the information they obtain. They do 
not express an opinion and have no additional input--even though 
they have extensive contact with the claimant and doubtlessly 
forin their own opinions as to the latter's credibility or lack 
thereof. » Yet, their, point ofs views senotessol heatedmandsitiis 
irrelevancy is a depressing factor in the officer's work which 
forces him/her into a semi-mechanical "information producer" and 
lnttlhe-Lmores 

The valuable time of these officers is also ill used when 
they participate in pro forma inquiries held for the purpose of 
permitting a person to qualify for an employment authorization. 
This is particularly critical in the major enforcement centres 
where case presenting officers carry heavy caseloads. 

A NEW sSuggqestedirolesfor CELC officers wiilieachenetoresbe 


outlined on pages 72 to 82 below. 


b) Adjudicators: They are asked to make important decisions 
affecting the refugee and deal with crucial questions such as 
detention. They are not asked, nor are they able, to assess the 


claimant as a refugee for they have no information to that 
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effect, nor are they educated in refugee issues. Further--and 
this is a significant factor--they are required by law to regard 
the claimant as a technical law breaker and hence an enforcement 
problem, while a true refugee need clearly not be considered in 
this light. For if a person is likely to be accepted, detention 
is surely inappropriate. Yet that same person may be considered 
for detention on immigration enforcement grounds because he/she 
has no money or documents, or because the refugee's fear of 
returning might make it unlikely that he/she would appear for the 
resumption of an enforcement proceeding. In other words, the 
current process is potentially not only unfair to the refugee, 
but unfair also to the adjudicator, who has no information and no 
capacity to assist in establishing the validity of the claim and 
yet makes vital decisions affecting the refugee's liberty. 

At present, an inquiry must be scheduled and immigration 
violations proved before a person can proceed to an examination. 
If such a person is accepted as a Convention refugee he/she will 
likely be permitted to stay in Canada, and technical or real 
immigration violations will become irrelevant, save for matters 
of security. It is therefore generally agreed that to require 
each and every refugee claim to be made at an inquiry (as now 


required by law) presents a serious misuse of human resources. 
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6. Length of Process 


The determination of Convention refugee status presently 
takes an inordinate amount of time. The problem is greatest in 
Montreal and Toronto, and times quoted are those applicable in 
these two cities, where the vast majority of claims are handled. 

It takes approximately two months of waiting for an inquiry 
to be scheduled in order that the claim can be made. 

It then takes a few more months before an examination 
under oath can be held. It can take several months before a 
transcript of the examination is typed and forwarded to RSAC. 

It then takes months for RSAC, SRC and the Minister to 
issue a decision. 

The normal waiting period for decision after an examination 
is held is 12 to 18 months. 

The process of re-determination before thew TA Biican stake 
approximately four to six months for the consideration of the 
written application and another year if a hearing is granted. 

The matter may be reviewed by the the Federal Court Of 
Appeal, a process which may take another Four (to.fsix months saat 
the Federal Court allows the application for review, then it can 
take a number of months and up to a year, for the matter to be 
reconsidered by the IAB. 

This delay is intolerable for the refugee, who suffers 
continued displacement and insecurity in addition to the 


considerable trauma and suffering he/she has already undergone. 
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Delay also has another significant drawback in that it provides a 
vehicle for use by persons who wish to remain and work in Canada 
for a few years, persons who otherwise would not be eligible for 
such benefits under our existing immigration policies. The 
length of the process acts as a magnet for those who are not 
Convention refugees. 

Any proposed system must therefore be considerably quicker 
than the one presently in existence. Many of the current delays 
are structural; some are unavoidable. Time estimates and a time 
analysis, together with a discussion of the imposition of time 
limits in the process, will be discussed below, pages 100 to 103 
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7. Additional Considerations 

A critque of the present system should also include a 
discussion of other matters, such as the inappropriateness of the 
adversarial process, the lack of legal and social assistance to 
claimants, the issuance of work permits, and problems of family 
reunification. These matters are dealt with as separate topics 


in our discussion of the new system. 
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Cc. The Process of Change 


Many, -0.f£> the sjshor tcomin gis so fretihesgsprementmereaugec 
determination process became apparent shortly after its 
institution. In September 1980, a Task Force was established by 
the Minister of Employment and Immigration one of whose tasks it 
was to advise the Minister on whether the procedures for refugee 
determination met the objectives of our immigration legislation, 
and whether we were fulfilling our international legal 
obligations and upholding our humanitarian traditions. The Task 
Force made many recommendations, and a number of changes in 
procedures and practices were subsequently made. Among these 


were the following: 


ro) In February 1982, the Minister released guidelines 
reflecting generally accepted international standards, to be used 


by RSAC committee members in evaluating claims to refugee status; 


ve) In April 1982, RSAC was made more independent by 
removing it from the Foreign Branch of the CEIC and making it an 


independent advisory body; 


Oo A training programme, consisting of a three-day 
seminar for senior immigration officers, was initiated. In 
addition, RSAC makes itself available to the CEIC to provide 
talks on refugee issues as a part of any immigration course. A 
form of ad hoc audit and monitoring of examinations is in place, 


although insufficient resources have been provided for any 
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comprehensive audit and monitoring programme. Recently, RSAC has 
drafted country profiles for distribution to senior immigration 
Ofrvcers in Order to inform officers who conduct refugee 
determinations of prevailing world conditions. These drafts have 


been submitted to the various regional CEIC offices for comments; 


Oo A little over a year ago, a more formal training 
programme for RSAC members was instituted. New members are given 
literature designed to familiarize them with relevant law, 
practice and procedure. New members attend a number of panel 
sessions first as observers, and then participate in the review 
and assessment of cases, although they do not vote. After 
approximately two months, members then vote and fully participate 


in committee sessions; 


re) Since 1982, all governmental members of RSAC serve 
full-time in their positions and have no responsibilities outside 
their committee duties. They report directly to RSAC for the 


duration of their appointment; 


re) In December 1982, RSAC established an in-house library 
and documentation centre with a full-time chief of research and 


an RSAC officer; 


re) in -Mayed985, tonal hearings palot mprojyects were 
implemented in Toronto and Montreal. An RSAC member is present 
at the examination under oath as an observer and after it is 


completed conducts an interview with the claimant. The member 
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then submits a summary and recommendation to the Chairman who 
either agrees with the member and refers the recommendation to the 
Minister's delegate or disagrees and submits the case to a full 
panel for consideration; 

fo) In December 1984, the use of identification documents 
for claimants was implemented; * 

fe) On January 16, 1985, generic employment authorizations 
were put in place to replace the job specific documents used prior 
to that date;** 

re) Within the last few months, RSAC has been testing the 
possibility of having "manifestly unfounded claims" fully reviewed 
by at least one committee member. 

These changes were introduced within the existing legislative 
scheme to improve our determination process. However, such 
selective improvements cannot remedy the critical difficulties of 
the process outlined above. Sweeping legislative and structural 
Changes are required as well as certain transitional arrangements 


(see Appendix IX). 


* See further on page 15l. 


** The job-specific form was adapted for use as a generic 
employment authorization. See further on page 146. 
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Ze A_ New System 


In contemplating the outline of a new system, I have been 
mindful of the terms of reference which have been framed “on the 
understanding that no alternatives are excluded and there are no 
preconditions regarding the role being carried out by any of the 
bodies involved in refugee determination under existing 
hegis Lait lone, While I have indeed proceeded on that 
understanding, it should be emphasized once again that 
alterations in the existing system, the elimination of certain 


functions and the redeployment of resources, are in no way _ to be 


construed as a reflection on the people currently employed in and 
concerned with the refugee determination process. I address 


myself to a system in need of reform and in doing so draw 
liberally on the advice and experiences of many people in Canada 


and abroad, inside and outside governments. 


A. Guiding Considerations 


Even as there are general principles that underlie a 
consideration of the total process, so are there principles that 
apply to particular considerations of the process. They are not 
addressed in any order of priority. All of them together form 
the body of principles which underlie this section of the 


discussion. 
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PA Natural Justice and the UNHCR Guidelines 


Any public administrative process which affects the lives of 
individuals must provide them with certain procedural 
protections. The principles of natural justice have been 
developed by the courts to ensure a fair and just system of 
public administration. Because these principles applied only to 
certain types of administrative functions, complicated doctrines 
of classification were developed. It soon became apparent that 
functions which did not attract the procedural safeguards 
provided by the principles of natural justice nevertheless 
seriously affected the liberty or property rights of individuals, 
and some additional safeguards were called for. 

Out of this need, the courts developed the doctrine of 
procedural fairness. It requires that the extent of safeguards 
for any public administrative activity depend not only on the 
nature of the power and the administrative structural context in 
which it is made (i.e., by a tribunal, a departmental Official /**a 
Minister), but also on the seriousness of the consequences of the 
decision. Such seriousness is clearly present in refugee 


determinations. 


The following is a summary of requirements that have in the 


past been stipulated by our courts. 


(i) Notice 


A person affected by a decision has a right 
to be given adequate notice of the pro- 
ceedings. The notice must be sufficient to 


(ii) 


(iii) 


(iv) 


(v) 
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enable preparation and presentation of the 
case. A corollary of this requirement is 
the provision of adjournments necessary to 
allow the preparation and presentation of 
one's case. 


Right to be Heard (Audi Alteram Partem) 


Any person affected by a decision has a 
right to present his/her case. This 
includes a right to present evidence and 
make submissions to the decision-maker. 
Depending on the administrative context, the 
person may or may not have the right to 
appear in person before the decision- 
maker(s). 


Disclosure 


Any person affected by the decision must be 
advised of the nature of the proceedings, 
the substance of the case against him/her 
and be given an opportunity to reply and 
argue the issues. Thies orfwemn 717s 
characterized as the right to cross-examine 
and reply to adverse evidence. 


The person must also be advised of any in- 
formation to be used: by the decision- 
maker(s) in reaching a decision and given an 
Opportunity to respond. 


Right to Counsel 


Where the consequences of a decision are 
weighty, a person may be entitled to legal 
representation. This is discussed as a 
separate consideration on pages 156 to 160. 


Reasons 


A person affected by the decision is 
entitled to be given valid reasons. 


i 
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(vi) Appeal 


The person should be given reasonable time 
to appeal. 


The above list of requirements is not exhaustive and not all 
of them are imposed on every administrative proceeding. But they 
would seem to be required in matters of most serious impact as in 
the refugee determination process, 

Atr present; «the courts tdo “not -amposevatniion standanduot 
procedural safeguards on the determination by the Minister. As 
Professor Ratushny noted in his report, the Federal Court has 
held that the Minister is not bound to comply with the rules of 
natural justice and may even consider information without giving 
the claimant an opportunity to respond. Professor Ratushny said 


further: 


eoelt must be borne in mind that the entire 
roke™ of ether coumtisgein srewtiewlinggmtne 
procedural aspects of decision-making by 
tribunals has been based upon the in- 
Cerpretation of the “s tatgiress nanting 
legislative authority. Where the statute 
was silent or ambiguous, the courts could 
impute a legislative intent that the rules 
of natural justice be met. However, our 
Statutory refugee determination process 
specifies in considerable detail the 
procedure to be followed, leaving less room 
fomuthe simpositionzofsejudicial ‘standards. 
Moreover, compliance with the rules of 
natural justice is assessed in relation to 
the entire system. Thus, the existence of a 
judicial process at the Immigration Appeal 
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Board may have influenced the courts in not 
imposing greater procedural requirements at 
the initial stage.* 


Procedural requirements at the level of re-determination by 
the IAB were dealt with by the Supreme Court of Canada in 
Harbnajyan “singh et al.” v."~ The Minister “of: “Employment and 
Immigration. ihesappel Vantssangued that natunal justice, tne 
Canadian Bill of Rights, and the Charter of Rights and Freedons 
require that they be permitted to present their case at an oral 
hearing before the IAB reaches a decision. (All the appellants 
were judged by the IAB not to be refugees, after consideration of 
written applications and supporting materials alone.) 

Piremsdecisvon lof “the Supreme Court, in favour of ole 
appellants mandates a new level of procedural fairness which the 
new system here proposed aims to achieve. This system should 
Navesthesironest slevelvor sprocedunals quaranteesfrror at Stake an 
the refugee process are life and liberty. 

In addition to the procedural safeguards developed by our 
courts, we should continue to adhere to the guarantees formulated 


by the Executive Committee of the UNHCR. 


* Professor E. Ratushny, A New Refugee Status 
Determination Process for Canada, page 32. 
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These are: 


) 


G1) 


(sayasis) 


(iv) 


(v) 


(vi) 


The competent official (e.g., Immigration 
officer or border police officer) to whom 
the applicant addresses himself/herself at 
the, border or :-an) the ®-tCer ritonmy-.0 fe a 
Contracting: State, should shavewmclear 
instructions for dealing with cases which 
might come within the purview of the 
relevant international instruments. The 
officer «should bes s,equdamedsato,..actouin 
accordance with the principle of .non- 
refoulement and to refer such cases to a 
higher authority. 


The applicant should receive the necessary 
guidance as to the procedure to be followed. 


There. )should».bes .a. clearlysisidentitied 
authority--wherever possible a single 
central authority--with responsibility for 
examining requests for refugee status and 
making a decision in the first instance. 


The applicant should be given the necessary 
facilities, .including.athe. services ,Of Ga 
competent interpreter, for submitting 
his/her case to the authorities concerned. 
Applicants should also be given the oppor- 
huni ty,gnOfeawhiche they vshnould,, be. duly 
informed, to contact a representative of the 
UNHCR. 


If the applicant is recognized as a refugee, 
he/she should be informed accordingly and 
issued with documentation certifying his 
refugee status. 


If the applicant is not recognized, he/she 
should be given a reasonable time to appeal 
for) aves€formal ~wreconsaderation sof athe 
decision, whether to the same or to a 
different authority, whether administrative 
or judicial, according to the prevailing 
system. 
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(vii) The applicant should be permitted to remain 
in the country pending a decision on his/her 
initial request by the competent authority 
referred to in paragraph (iii) above, unless 
it has been established by that authority 
that the request is clearly abusive. 
He/she should also be permitted to remain 
in the country while an appeal to a higher 
administrative authority or to the courts is 
pending. 


This report takes the position that any determination 
process should provide the highest level of international and 
domestic procedural requirements, to ensure as far as possible 


that justice is not only done, but is also seen to be done. 
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2s The Refugee Definition 


The U.N. Convention contains a definition of who is to be 
considered a refugee. It also contains provisions defining the 
rights of refugees in the territory of party states and the 
states' corresponding obligations. In 1969, Canada adhered to 
the U.N. Convention and Protocol and thereby formally accepted 
the obligations imposed by these instruments. 

At the time Canada acceded to the Convention, her 
immigration policy was very liberal. Refugees could apply for 
residency from within Canada and be considered under our general 
immigration policy. Most of the refugees were from Eastern 
Europe and it was our policy not to return them forcibly. They 
were generally given immigrant status. Very few persons entered 
Canada from Latin America and Africa, the major refugee producing 
countries today. 

In addition to ‘the: “ability or “any "person to-app by sauce 
within Canada for residence, there was a universal right of 
appeal to the IAB. A person who had been refused landing and 
ordered deported could appeal to the IAB, and the Board could 
order that person to be landed. There was therefore no real need 
for a specific refugee determination process because to a large 
extent refugees were accommodated under the then existing 


procedures which were flexible and generous. 
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In 1972, the regulation permitting immigration applications 
to be made from within Canada was revoked. Persons who claimed 
they could not leave Canada for fear of persecution were examined 
by a Senior Immigration Officer (SIO). Claims were reviewed by 
an interdepartmental committee composed of officials from the 
Department of Manpower and Immigration and the Department of 
External Affairs. This committee advised the Minister of 
Manpower and Immigration. If the Minister decided in the 
claimant's favour, the latter would be permitted to remain in 
Canada. If refused, the person could be ordered deported and 
could appeal the order to the IAB. The Board had very broad 
jurisdiction which could be exercised in favour of the appellant 
if the latter was considered by the Board to be a refugee, would 
suffer undue hardship, or if humanitarian and compassionate 
considerations could be invoked. While refugees were given a 
statutory right of appeal to the IAB, the term "refugee" was not 
defined. Further, the refugee had no rights under our law since 
the relief granted by the Board was discretionary in nature. 

WieEhesthes Immigrat roneAct; M1976, = che main pprovisions Ofte the 
Convention were given legislative force. The definition of 
Convention refugee (contained in Article 1 (A) (2) of the 
Convention) was in large part adopted by the Immigration Act, and 
the prohibition against refoulement (stated in Article 33) was 
adopted and reflected in Sectton 5S5eofelitheyActstethere are, 


however, provisions in the Convention which are not reflected in 
our legislation. This portion of the report will discuss what 
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those provisions are, how discrepancies between the Convention 
and our law are reconciled in practice and whether any 
legislative changes are necessary or desirable. The goal will be 
to ensure that we do meet our international obligations. Whether 
the obligations stated in the Convention should constitute the 
extent of our commitment to refugee protection, will be discussed 
in Part II of the Report. This portion will analyze only 
whether we properly carry out the obligations we have already 
assumed. 

Even a cursory glance at the subject matter will show that 
it is highly complex. I list its main features briefly, for the 
sake of completeness, but make no pretense that this exhausts the 


subject. 


a) What Is a Refugee? 


The U.N. Convention deals with refugees in three respects: 
inclusion, exclusion and cessation. The inclusion clauses define 
criteria which must be met before a person can be considered a 
refugee. The exclusion clauses define when a refugee may be 
denied protection because it is unnecessary or undeserved, and 
the cessation clauses specify when a person classified as a 


refugee no longer qualifies for protection. 


(i) Inclusion 
a. Statutory Refugees 
These are persons considered refugees under 


Lhternatlonaly imstrumenitis: (which “prieceded the 
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Convention) and are automatically considered refugees 
under the 1951 Convention. These persons do not have 
to meet the general definition contained in Article 


ICALO2) tot qualify for wprotect ion: 


Our Act contains no provision for statutory refugees. 
There are very few requests made today for recognition 
and protection by statutory refugees.* In the event 


such a claim were made, the matter could be dealt with 


bya Mintisteriralyl discretion. Dtigwoulds) not tsappear that 
anyonlegqislativenamendmentiisirequineds inothisurespect. 


b. General Definition 
Our legislation mirrors the Convention definition 


contained in Article 1(A)(2) and no change’ is required. 


(ii) Exclusion and Cessation 
Once it is determined that the claimant meets the 
general definition, it must be ascertained if he/she is excluded 
from protection under the Convention or has ceased to be entitled 
tepproetection- 

The exclusion and cessation clauses deal with two broad 
categories of persons who do not benefit from the Convention: 
those who are not in need of protection and those who are not 

* RSAC Chairman J. Stern indicates that since he was 


appointed Chairman in May, 1982, he has not seen a 
Single such claim. 


59> 


deserving of protection. Our legislation has not adopted any of 


the exclusion and cessation clauses contained in the Convention. 


At present, the denial of protection to persons who meet the 


exclusion or cessation clauses of the Convention is dealt) with acs 


follows: 


ae 


Those Not in Need of Protection 

A person who is determined by the Minister to be a 
Convention refugee (i.e., meets the criteria of the 
general definition in the inclusion clause mirrored in 
sections 2b0f LourtimmigratwvonmaAct). 9 buts 1 senocmin need of 
Dhowect yon, can be ftorcibly removed trom Canada, 
though not. to the country of persecution. Assen jd 
person who has a well founded fear of persecution in a 
particular country may be forcibly removed to any other 
country which has an obligation to admit the retugee and 


in which the retugee has no tear of persecution. 


b. Those Undeserving of Protection 


Ae personewhorsis determined’ byw theyll niusterstto] perma 
Convention refugee but who is deened to be undeserving 
Of protection need not be issued a Minister's permit, in 
which case (like the retugee who doesn't need 
protection) he/she could be ordered removed. the 
removal couldveven be-veffiected tolthe country fost 
persecution if the retugee were described in Section 55 


Of oursAct: 1 (see) Appendix TTs). 
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Because the exclusion and cessation clauses form an integral 
part otf the determination ot whether a person is a refugee and 
protecte@aindersithe= Convention, “thevapplicationsof these iclauses 
should be made only by the refugee authority. At present, the 
Minister is the refugee determining authority and he/she also 
decides) whethermito igrantmthe | person sthes right: ito renain” in 
Canada. However, the latter determination which now includes the 
application of the exclusion and cessation clauses is not based 
on the application of any domestic legal standard, but rather on 
departmental memoranda which the Minister considers in forming an 
Opinion on whether the refugee should be allowed to remain. 

The decision that the claimant should be denied protection 
under the Convention because he/she is undeserving of protection, 
Or not in need of protection, is not reviewable in the same 
fashion as the determination that the claimant fails to meet the 
Criteria ot the general definition. However, there is no reason 
to treat the two aspects of determination differently. The 
refugee authority responsible for the recognition of refugees 
protected py the Convention must also determine the application 
oft the exclusion and cessation clauses, for they require the same 


analysis and expertise as does the application of the general 


definition. These ppla cabal tye ot Eheseseckauses HSisnot ta 
pOLLcvor decvs Tony but. iadjudiicatavei yein © neaturesanditherefore 


appropriately made by the refugee authority and should be subject 


to the same standards of review. Though in many jurisdictions 
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the body of international and foreign law dealing with the 
exclusion and cessation clauses is extensive, Canada has not 
developed any legal standards of her own as these clauses are 
applied without legislative guidance and judicial scrutiny. 

It has been suggested to me that to list the exclusion and 
cessation clauses in our legislation would ‘tend to limit our 
refugee commitment unnecessarily. But this consideration, it 
seems to me, is outweighed by the desirability of creating 
reliable and objectively applicable legal standards. Pe as 
therefore recommended that the clauses of the Convention, where 
necessary, formepant sof vourslaw. sthey) willbe texamumed 


individually in the following paragraphs. 


(i) Persons Not in Need of Protection 

a. Persons Already Receiving Protection by U.N. 
Ambicle sl (D)\oftmthesConventionvexcludesmmetugecs 
receiving assistance by U.N. agencies (such as the 
United Nations Relief and Works Agency for Palestine 
Refugees) from benefits under the Convention. Any such 
persons who are no longer in receipt of U.N. assistance 
benefit from an international presumption of need for 
protection and accordingly are not required to meet the 
general definition set out in Amercie LCA) eo meee 
Convention. 


It is recommended that this be reflected in our 


legislation. 


Ce 


d. 
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National Refugees 


These “anenpensonsry whowehaverstled their’ country of 
persecution and--like Volksdeutsche in Germany or Jews 
in Israel--are received in another country as of right, 
have taken up residence, and been accorded the rights 
and assumed the obligations attached to the possession 
of nationality. They are excluded from protection under 
the Convention because they do not need such protection. 


It is recommended that this exclusion clause be made 


part _of our law. 


Persons Who Voluntarily Re-avail Themselves of the 
Protection of Their Country of Nationality 


A refugee who voluntarily re-avails himself/herself of 
tne  protectvon or his/her country of national vty, no 
longer qualities for protection, being no longer’ unable 
On UnNWIIPinogusto avails inamesebt/herselt “of such 
protection. 


It is recommended that this cessation clause be made 


part of our law. 


Persons Who Have Voluntarily Re-acquired 


Lost Nationality 


A refugee who lost the nationality of the country in 
respect of which persecution was feared and voluntarily 
re-acquires that nationality, ceases to be ae refugee. 


It is recommended that this cessation clause be made 


part OT "our “law. 


e. 
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Persons Who Have Acquired a New Nationality 


A refugee who acquires a new nationality and enjoys the 
protection of that new nationality, is not in need of 
international protection and therefore ceases to be a 
Convention refugee. 


It is recommended that this cessation clause be made 


part of our law. 


Persons Who Have Voluntarily Re-established 

Themselves in the Country Where They Once Feared 
Persecution 

A refugee who voluntarily returns and takes up residence 
in the country from which he/she fled, ceases to be a 
refugee. Usually, the re-establishment of residence is 


an indication the refugee no longer fears persecution. 


It is recommended that this cessation clause be made 


part of our law. 


Persons Who, Because of a Change in Circumstances, 


No Longer Have Reason to Fear Persecution 


When fundamental and lasting changes occur in the 
country from which the refugee fled and these changes 
negate the basis for the refugee's fear of persecution, 
refugee status ceases, assuming the person is able to 
avail himself/herself of that country's protection. 


It is recommended that this cessation clause be made 


part of our law. 
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(Notes: what is here described as one clause 
constitutes two clauses of the Convention, Articles 
1(C)(5) and (6), the latter dealing with stateless 


persons. ) 


(ii) Persons Undeserving of Protection 
a. Crimes Against Humanity 


Refugees who have committed crimes against peace, war 


crimes or crimes against humanity are excluded from 


protection. 


It is recommended that this exclusion clause _ be 


paler o lm our law. 


b. Serious Non-political Crimes 


Persons who have committed serious non-political crimes 


outside the country of refuge are excluded from 


procectrvonwunder “Article sl e(b)e Gb) of the Convention. 


CU peace Utell isa t VONGEAC i mein OL Cen De Siac e mit ain 


criminals protection against refoulement (see Section 


55) Appendix 8111). 


However, the Immigration Act in this case should be made 


more flexible so that the seriousness of the offence may 


be compared with the seriousness of the persecution 


feared. If a refugee faces torture and death, 


presumably the crime committed would have to be very 


grave to exclude him/her from protection. Our law 
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should state that some otfences are political and do not 
exclude the refugee from the benmertits: of the 


Convention.* 


it 1s sheretore recommended that the provisions relating 


to Crinina bit and refugee rotection under the 
inmigration Act be amended to provide for an exception 
for political crimes, and that Article 1(F)(b) be made 
an exclusion clause to be applied like other exclusion 
clauses by the RB at a refugee hearing; and that the 
RB, when applying this exclusion, be given discretionary 
power to determine whether the gravity of the offence is 
sufficiently serious to deny protection when balanced 


against the feared persecution. 


c. Acts Contrary to the Purposes and Principles of the U.N. 


* 


Persons who commit acts contrary to the purposes and 
principles of ‘the U.N sasvset out inthe Une e@nartcer 
are excluded from protection. 


It is recommended that this exclusion clause be Made 
a na ORS LON CLAUSE Vere ae: 


part of our law. 


International case lVaw will assist ithe PRB to 


determine when this applies. 
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b) Prior Protection 

The Convention specifies not only who are to be considered 
Convention retugees, but also which Convention refugees are 
entitled to the benefits of the Convention provisions (e.g., 
those Convention refugees who are not excluded from application 
ot the Convention by Articles D, E and F, and those Convention 
refugees to whom Convention has not ceased to apply by reason of 


Artic ler Cis 


While a person may be entitled to the benefits of the 
Convention, he/she may not be entitled to remain in Canada and 
enjoy the benefits of the Convention. Convention refugees may 
be removed from Canada under certain circumstances, even if they 
are not described in the exclusion and cessation clauses, 
provided they are not returned to their country of persecution. 
At first blush, the determination of whether a person may be 
removed tCoila ‘third country (i.e.,whether a‘ third country will 
accepts ithat®penson)*Fappeaws thon be van? immirorav1 on. matter 
concerning the execution of removal orders. rniitiact,.? athe 
question is one ot protection: whether Canada is obliged to 
provide protection to the Convention refugee. Analysis of this 
question involves subtle legal and factual determinations, like 
an analysis of the clauses above described, and is much more 


than a technical removal problem. 
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The identification of a refugee under the Convention is 
first and foremost designed to prevent refoulement. The 
importance of the determination that a person is a Convention 
refugee entitled to protection in Canada and its relationship to 
the principle of non-refoulement can be illustrated by the 


following example. 


Mr. X flees country A (a non-European country) and 
makes his way to country B. There he is given a 
temporary visa permitting him to work. Migs ex's 
brother and sister flee to Canada and claim refugee 
status. AS soon as Mr. X is able to, he leaves 
country B and comes to Canada. It is determined Mr. 
X iS a Convention refugee and none of the exclusion 
or cessation clauses apply. Mr. X can be returned, 
however, to country B, because his visa is still 
valid and country B will re-admit him. By removing 
him to country B, we have not refouled Mr. X, but 
have -nsatead -entrusted country “EB Switheetie 
responsibility of non-refoulement. Country B may or 
may not be a party to the Convention and Protocol. 
Even if 1t is, ‘country B, may have procedures or 
interpretative traditions which could lead to 
nonrecognition of Mr. X as a Convention refugee. 


This shifting of responsibility to other states to carry out 
their obligations under the Convention can have very serious 
consequences. We should not lightly divest ourselves of our 
obligation towards a person whom we have sO to be a 
Convention refugee. 

Some countries have signed refoulement agreements; 
Switzerland, Germany, France and Austria, for example, wherein 
the contracting parties agree that the country amongst them that 


the refugee first enters is responsible for determination and 
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protection. This permits a party state to return refugees to 
another party state if the former were not the first country to 
which the refugee fled. Canada has entered into no such 
agreement. 

Because of the difficulties inherent in determining which 
countries are likely to apply the refugee Convention in the same 
manner as Canada, it is suggested that once it has been 
determined that a person is a Convention refugee and none of the 
above noted exclusion or cessation clauses apply, <the) RB, and not 
the Minister, should determine whether the Convention refugee is 


in need of protection in Canada. 


I therefore propose: 


A Convention refugee is not removable from Canada unless 


cogent evidence establishes* that he/she 


o Is either a person who is a permanent resident of another 
state and has an absolute legal right of re-entry into that state 
not subject to the exercise of discretion by border officials. 
Such residency must be permanent and not for a stated term of 


months or years; 
o Or is a person who has a valid Convention travel 


document with a return clause. 


* For the legal effect of such determination, see 
page 130. 
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These two categories are suggested because they ensure that 
we remove from Canada only those persons who have some form of 
protection in another state. Many countries use other criteria, 
but this has led to disastrous results, creating the phenomenon 
of "refugées*in orbit“——whotdo fromscountr y, to" country seeking 
protection but are unable to qualify because it is felt by each 
country that they should have applied for and been granted 
protection by some other country. There are thousands of such 
refugees, and in 1977 a Conferencertom Tenmrrvtorra le acy hun 
resolved that refugees should not be returned simply because they 


should have applied and obtained protection elsewhere. 


Ene, lint ennational communiit yous eat Le strugglingetorstindla 


solution to this problem and I deem it essential that Canada join 


in this common effort: 
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x Efficiency 


This principle is meant to convey that what the process aims 
to do, it should indeed accomplish in the best of possible 
manners. Efficiency is not synonymous with shortcuts. There are 


some factors which necessarily lengthen the process and cannot be 


Significantly modified. Efficiency does mean that the objective 
OLbwsthes process and the means employed to achievelit=areiput in 
the best of possible relationships with one another. Above all, 


Chisiprinciple must Satisfy the two major’ participants “in ‘the 
process and regard their needs: the refugee and the government. 
The refugee is aided by an efficient process in giving 
him/her the opportunity to be safe from being returned to the 
country of persecution and to have the opportunity of starting 
Cui ilrtereatresh “En cur -country, Lt so-des1rred. An efficient 
process, with a fairly dramatic reduction of the time it takes to 
complete it, will be of immense benefit to the refugee claimant. 
At the same time, efficiency is beneficial to the 
government for it will discourage widespread misuse of the system 
(it should be understood that no system can be devised that will 
be immune from any and all misuse). It is recognized that there 
"Wwsiis av aanger "however, *that countries! might ‘sacrivivece 
procedural safeguards that protect the integrity of decision- 
Making in order to expedite proceedings, increasing the 
possibility that legitimate claims will be rejected."* The new 
process proposed herein is devised so as to accomplish a proper, 


* Avery, page 244. 
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just and fair refugee determination in a period of from six 
months to one year, which compares with the current time frame of 
two to tive years. It will greatly reduce the complexities of 
administering the process and thereby its cost as well. A cost 


analysis 1s presented in detail on pages 173. to 177. 


4. Informed and Expert Decision-Making 


The most important consideration that applies here is one of 
quality. It is essential that the hearing be conducted by the 
best possible people, who will make sure that the objectives of 
the refugee determination system can be brought to fruition. 
With the quality of such a hearing assured, no plethora of 
reviews is necessary. Heaping appeals upon reviews, and reviews 
upon appeals, does not for greater justice make. But a single 
review by an appropriate body is essential. Review or appeal* 
to the Federal Court will be discussed on pages 165 to 172. 

To obtain a quality decision, information must be readily 
available on the conditions prevailing in various countries of 
the world. It is essential that there be a documentation _and 
information centre where all participants in the process can 
quickly obtain the latest and most reliable information on 
conditions in refugee producing countries. This information may 


come from many sources: through the Department of External 


* There is a distinction between the two, see page 
V2 
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Abwaliac ert? Om tne, UNHCR, [rom priva telrss niterna titonal 
organizations, as well as from reporters, writers, visitors, 
immigrants and refugees. The information should be readily 
available to anyone who is concerned with refugees, that is to 
say, to the decision-makers in the process, to counsel, as well 
as to the public. Such a documentation centre must partake of 
the independence of the RB and it is proposed that it form an 
integral part of that new body.* 

Also essential is a proper and sustained educational 
programme. All participants representing government in the 
process need initial and ongoing training and a thorough 
acquaintance with the complexities of the refugee problem. "The 
authority conducting the personal examination should be trained 
in international refugee law and skilled in interviewing 
techniques designed to elicit information and discern 
Gre db 1. 1. cy. The examiner should be sensitive to the 
apprehension an applicant may feel about recounting experiences 
of persecution to a government authority, especially if the 
applicant is not represented by counsel."** It _is_proposed_ that 
another division of the RB provide this education. No elaborate 
staff is necessary for this purpose. It would be desirable if 
such education officer(s) be mobile and thereby able to service 
all parts of the country. The UNHCR can play a valuable role in 


the education of the participants in the process. 


* Or be part of the IRB; see page 143. 


** Avery, page 240. 
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5. Role of the CEIC 


a) The Refugee Officer 


While many submissions have urged me to separate the CEIC 
completely from the refugee determination process, I deem it 
essential that a proper liaison between the CEIC and the RB be 
maintained. This liaison is to be effected by a new category of 
CEIC personnel, the Refugee Officer (RO).* It is this person 
who will first come in contact with the refugee as soon as a 
Claim to refugee status is made. It is suggested that ROS be 
available at major ports of entry to interview refugee claimants 
within 24 hours of their arrival in Canada. 

Refugee Officers should be persons of special capacity from 
the CEIC and be selected by a joint committee of the RB and the 
CEIC for the quality of their interpersonal relationships. They 
will be specially trained in all aspects that pertain to refugee 
problems; the countries of crisis that produce refugees; the 
problems which refugees face as human beings and as strangers in 
anew land; the refugee process and the services available to 
refugees. The training period should be intensive (for a period 
of three to six months) and such training would be undertaken by 
the Education Division of the RB. It is suggested that the 
office of the RO be given adequate prestige and ranking in the 
CEIC hierarchy. 

“ A special category of officers who deal 
exclusively with refugees was first Suggested to me 


by senior immigration officers at the Toronto 
Central Enforcement office. 


Poy he 


The RO will guide the refugee claimant to the proper 
resources, especially counsel and social Support systems (both 
private and public where applicable) and remain throughout the 
refugee determination process that person's liaison with CEIC. 
The RO can also identify cases which qualify for consideration 
under special programmes and provide guidance to the claimant for 
benefiting from such programmes and serve as the liaison between 
the CEIC and the RB in this regard. The RO, as an immigration 
officer, and having knowledge of immigration laws, could identify 
those cases requiring enforcement action as described below on 
pages 76 and 79. 

In order to function fully as a liaison between the CEIC 
and the RB, the RO should be seconded to the RB on a contract 
basis for three year terms at least. Duringetnat, time -thery RO 
WilbereportyoOnenius/ner activities itonthe (RB vadminisctratvonyowhich 
VOULOmeeli Sune TeciateslninvgraciOny sands  elLorcement== Concerns = and 
pressures do not dominate his/her function. Such interdepart=- 


mental government and the experiences gathered there will be 
helpful for future planning. 

Another option which has been frequently suggested (leaning 
on the French system) would be to channel the claimant directly 
to, ther REY ‘Thus, i fe thec laim “vs made to:CEITC, atthe time’ of 
arrival ori later, "an “immigration oftficer™refers™ the’ claimant 
automatically to the RB where a Special Liaison Officer would 


fulfill the functions of the RO above described. If the claimant 


Jae 


is already in the country he/she could approach the RB directly 
and in time CEIC would be notified of the refugee claim. 

This option has the advantage of separating immigration 
concerns from refugee determination, and the disadvantage of 
appearing to remove CEIC entirely from its legitimate interest in 


the person of the claimant. 


b) The CEIC in Refugee Hearings 


Ate -pre'sient;, -7CELGnorhicerns game: mainy olivede an refugee 
determinatvons Saityboth the ainitialeil eviel panda te teh cunicoe 
determination before the IAB. CEIC officers conduct examinations 
under oath and, as discussed earlier on pages 30 and 40, they 
have not been adequately prepared to fulfill such a task. At re- 
determination hearings before the IAB, CEIC officers act as 
Appeals Officers representing the Minister of Employment and 
Immigration and as such oppose the position of the claimant 
before the IAB. 

The hearing proceeds like other appeals before the IAB. It 
is adversarial and the Appeals Officer cross-examines the 
claimant. Appeals Officers are, by the very nature of the 
process, placed ina position hostile to the refugee. While in 
other legal proceedings such a relationship may be acceptable, 
in refugee proceedings the Immigration Commission Ought not to be 
seen as the antagonist of the refugee, since its interests are 


not necessarily in conflict with those of the claimant. 
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The CEIC should participate in Eetugee determinations as one 
CLE MOReH partners inaya cooperative inquiry. The CEIC has a 


valid interest that all persons who enter Canada meet our legal 
standards and that the information which it has (if germane to 
the determination) be presented to the RB. The CEIC will not be 
interested in every refugee hearing but should have the right to 
present evidence at its option. In this sense the CEIC may be 
deemed to participate in an information sharing capacity which 
should be objective and cooperative. The CEIC officer who takes 
part in refugee determination hearings should also, when 
requested, provide to the RB information that is in possession of 
the immigration authorities and is relevant to the determination 
process. Immigration concerns as such have no place at these 
neacaings *sandeshoulds not be voiced: by #the--ofticer., lES3s 
recommended that CEIC officers who fill this role receive special 
training. 

The relevancy and weight of the evidence would be deterinined 
by the RB. These and other considerations relating to the powers 
of the RB in refugee hearings are discussed more fully on pages 


L20RtOf4180 . 


c) Immigration Enforcement and the Refugee Claimant 


As mentioned earlier on pages 16 to 19, immigration 
enforcement and refugee determination have different functions 
and operate on different principles. Theoretically, the two 


processes should be completely separate, for once a person makes 
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a refugee claim, special considerations apply and immigration law 
and policy become inapplicable. In practice, however, the matter 
1s notjas cleartcut. “AsisFong as ttheselarmantaais physiveadtaby Gin 
Canada, he/she is of concern to the immigration authorities which 
are charged with protecting Canadian sovereignty and the public 
interest. The balancing of the interests of immigration 
enforcement and the rights of the refugee claimant is a difficult 
and ,delicate task. As pmuch vas ;poss bole; controle shouldebe 


imposed only when absolutely essential. 


(1) The Refugee Claimant at the Border 


when a person arriving at a Canadian port of entry makes a 
claim, he/she should be referred to an RC for an interview as 
Soon aS possible. An RO should be available to the claimant 
within 24 hours. If an RO is not immediately available, it may 
be necessary for the immigration officer to detain the clainant 
until he/she can be interviewed. At the interview the RO obtains 
basic data and provides appropriate referrals for assistance. 
The RO would file a copy of the basic data form with the RB and 
provide a copy to the CEIC and the UNHCR. A suggested basic data 
form is attached as Appendix VIII. 

in some cases; ns whens fon “instance esthereutis ereasonaito 
believe the claimant might be a danger to the public, when there 
are serious concerns of criminality, or when the identity of the 
claimant cannot be established with reasonable certainty; , it may 


be necessary to commence an inquiry under the Inmigration Act. 


A Sy 


This would not occur, as at present, in each and every case--an 
obvious conservation of resources. 

The RO, after interviewing the claimant, will determine if-- 
in addition to hearings before the RB--it is necessary that the 
claimant also be made the subject of an immigration inquiry. Ee 
has been suggested that the claimant must be brought before an 
adjudicator for immigration control purposes. It is the opinion 
of this report that immigration control can be achieved in the 
VaStabayvorr.cy Of Cases, Dy providing }ithe basic data form. to 
immigration authorities. Further, the issuance of a claimant 
identity document (see pages 149 to 151 ) provides a mechanism 
LOLeimnnLonation control sand monitoring of the: claimant. At 
present, persons who do not disclose their true intentions upon 
entry into Canada and after entry claim refugee status, may make 
"in-status" claims and are not subject to immigration controls in 
the form ot an enforcement proceeding. Though they have 
immigration status and must therefore report for extensions of 
that status to the immigration office, no immigration inquiry is 
commenced. 

Refugees who fully disclose their intentions and make their 
claims immediately upon entry should be treated in a similar 
fashion. At present, they are often detained and dealt with ina 
manner very different from persons who make their claim after 


entry. 
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The refugee documentation issued to the claimant would be 
valid only for a fixed period of time and therefore a continuing 
contact with the RO would be necessary. Further, the CEIC would 
issue employment and student authorizations, thereby maintaining 
contact iwiltnwand = control lover clalmantea. If the refugee 
determination is negative, the claimant would be referred to the 
immigration authorities, a report written and an inquiry 
commenced if necessary. 

Another possibility would be to recognize the de facto 
sojourn of claimants and grant them temporary entry, as is done 
in France. It has been argued that this would lead to a flood of 
claims in order to achieve the benefits of a temporary status in 
Canada. However, such status would simply be a de jure 
recognition of de facto temporary permission to remain in Canada. 
The possibility of a temporary status for claimants is not urged 
by this report, but is put forward as an acceptable option to be 
considered. 

It has been suggested that to postpone immigration 
enforcement proceedings until the completion of the determination 
process would lead to inordinate delay. However, to require that 
enforcement proceedings be commenced in each and every case when 
a person seeks entry into Canada to obtain protection would be 
most inefficient and wasteful of resourses. Much of the delay 
now in existence is due to the large number of inquiries held to 
enable claims to be made. With fewer inquiries, those required 
would be completed within a shorter period of time. That any 


time would be saved by commencing enforcement proceedings and 
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continuing them simultaneously with the refugee process is 
doubtful, for after the determination process is completed, 
enforcement proceedings would have to be reconvened in any event 


for final decision. 


(ii) The Refugee Claimant Already in Canada 


Refugee claimants in Canada with valid immigration status 
could apply directly to the RB, in which case an RO would conduct 
the interview and provide a copy of the basic data form to the 
Cit Ce If they made the claim at a CEIC office, they would be 
referred to the RO and proceed, after an interview, to be issued 
claimant documentation. Since these claimants must report to 
the local Canada Immigration Centre to maintain their status, no 
further safeguards are necessary. If the claimant subsequently 
violates immigration laws, the matter can be dealt with by the RO 
who can decide if the violation is such as to require enforcement 
action. 

Persons in Canada illegally and those who are arrested by 
immigration authorities and subsequently make refugee claims, can 
be dealt with in a fashion similar to that suggested for 


claimants at ports of entry. 


d) Detention 

The detention of refugee claimants is an issue which 
presents difficult moral and other questions. For the true 
refugee who has suffered so much, it is a restriction on his/her 


freedom and an affront to his/her dignity we should seek to 
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avoid. Detention is undesirable for the refugee and economically 
undesirable for the state. In some instances, however, the 
interests of law, order and our security require detention of 
claimants. 

Who should decide if a claimant is to be detained? The need 
for detention arises not from the refugee determination process, 
but from concerns of our immigration enforcement system. The 
monitoring of individuals who have no right to live in Canada and 
the protection of our society from persons who pose a likely 
danger to it form the basis for potential restrictions on the 
individual freedom of claimants, the ultimate restriction being 
detention. These are enforcement concerns and best administered 
by those charged with upholding our immigration laws. The 
importance of the independence of the refugee process from 
immigration has been previously noted. It would be inappropriate 
to require the RB to decide on the detention of claimants, for 
the making of such decisions involves the enforcement of 
immigration laws and is guided by concerns unrelated to refugee 
determination. 

Decisions on the detention of claimants should therefore 
continue to be made by adjudicators in the immigration 
enforcement context. 

There are some changes that can be made, however, to improve 
the manner in which adjudicators arrive at these decisions. At 
present, adjudicators cannot consider the refugee claimant as a 
potential refugee, but only as a person who has violated 


immigration laws. Persons who have avery real fear of 


path em 


persecution present particular problems for adjudicators because 
these individuals might not be recognized as refugees and granted 
permission to remain in Canada. Their unwillingness to report 
for removal to their home country creates a strong possibility 


that they would not appear for immigration removal proceedings. 


Notre étude des conditions de detention pour 
ces personnes a Montréal nous a convaincus 
des nombreux abus qui sont actuellement 
commis a l'égard de ces personnes qui 
demandent la protection du Canada. II nous 
semble, par exemple, inadmissible qu'on 
détienne des requérants simplement parce 
qu'ils n'ont pas, au jugement de l'agent 
G21 MILG matron | Landen tyasutt isan tapos, 
subvenir a leurs besoins, ou parce qu'ils 
ont déja fui la justice ou la police dans 
leur pays d'origine, etc...., Nous croyons 
que les cautionnements exiges sont souvent 
trop élévés pour ces requerants qui ne 
peuvent pas toujours compter sur des amis ou 
des membres de la famille ici.* 


Adjudicators must have more information regarding the 
likelihood that the claimant will be permitted to remain in 
Canada. For if the claimant is in fact likely to be granted such 
permission, either as a refugee or on humanitarian grounds, 
detention is clearly undesirable. The RO, who is trained and 
knowledgeable in refugee matters, could provide valuable 
information to CEIC and adjudicators in this regard. Further, 
the RB, in an appropriate case, should be at liberty to present 


its views to an adjudicator for release of a claimant who is in 


* Submission by La Ligue des Droits et Libertés, 
Montreal. 
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detention. There must be cooperation between all those who deal 
with the refugee to ensure claimants are not unnecessarily 
detained, 

It has been suggested that there is a need for a second look 
at decisions: made sby adjudicators regarding de tentucon. 
Apparentlymdecistons ditter foreat yesthrom. cist ya atOurc lity make w 
detentions are being ordered in Montreal, while in Toronto, for 
persons who ‘claim at the port, of entry, “large tcash bonds are 
required in almost every case and many claimants are detained for 
long periods of time. There are several possible reasons for 
this discrepancy, such as the better organization of the NGOs and 
a better rapport of immigration authorities with lawyers and NGOs 
in Montreal. 

It is hoped that the formal referral system suggested above, 
whereby ROS provide appropriate NGO referrals to each and every 
Claimant, will create more opportunities for the development of 
alternatives to detention.* It would also be helpful to have all 
decisions of adjudicators regarding refugee claimants discussed 
periodically by adjudicators, CEIC, ROS and members of the RB. 
All those who attect refugees would thereby be kept well informed 
of each others’ activities. 

I am also much concerned with the quality of detention, 
which needs serious upgrading. I believe this matter warrants 
immediate study and consideration by the CEIC. 

* It would be most helpful if the government would 


provide start-up money for a nation-wide network of 
NGO Support groups: 


=3a2 


6. Role of the Minister 

The Minister is responsible for the making of immigration 
policy, which is in part expressed by the manner in which the 
policy is executed and the extent to which it provides a safe 
haven for those who are displaced and persecuted. We cannot 
assist all the refugees of the world, and it is the Minister who 
determines those who are most in need of our assistance. 

he UgecmUcLeRIUiInat1 ON, mnOWe Vel mands olbtt lemstomdO: swath 
DOLICYsmrlt 2S. the anvestigation of facts and the application of 
a complex legal standard. Piss Note at UNG von in when 
political or other considerations are relevant, but rather, a 
quasi-judicial process of which the Minister should be relieved. 

Such a limitation of functions will be a welcome relief to 
the Minister, whose many vital responsibilities should not be 
further encumbered by the difficult and often highly technical 
considerations that go into the refugee determination process. 
Further, the varied decisions which in the course of time the 
newly independent decision-making body will make, will no longer 
be laid at the door of the Minister, who could not personally 
consider them in any case, except in the rarest of circumstances. 
Rather, the Minister's opportunities will lie in the ordering of 
special programmes as well as admitting persons on an individual 
humanitarian basis, which apportionment of responsibility will 
leave the Minister overwhelmingly with positive opportunities of 


lightening the burdens of those in need of our assistance. 
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a) Special Programmes 

For humanitarian reasons the Minister may wish to be more 
generous than our international obligations dictate and 
facilitate the resettlement of particular groups. This is 
presently done by the creation of special programmes and it is 
desirable that this continue. It provides a mechanism for 
responding to unexpected flows of refuge seekers without the 
necessity of individual status determination. This valuable role 
of the Minister is one which is carried out in a socio-political 
context and is appropriately made by a politically accountable 
person. The Minister must also have the ability to grant 
protection in individual cases of a politically sensitive nature 
outside the refugee determination process. 

The use of special programmes is a very important one, and 
also helps to avoid the costs of individual determination, where 
it is apparent that removal of the individual claimants will not 
occur because of political turmoil in their home country. Such 
is presently the case with a number of countries--Iran, El 
Salvador, Sri Lanka and most of the East bloc countries, to name 
a few. 

If it appears to the RO that the claim has merits which 
might recommend the claimant for permanent admission to Canada 
under a special programme, the RO should suggest that the 
claimant apply for consideration on humanitarian grounds. Should 
this route fail and the decision be negative, or should the 
claimant not desire to go that route, the case then must follow 


the regular path of referral to the RB for a hearing. 
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The potential effectiveness of special programmes is 
UnUel mine OY, thely, wall. too, 1ntrequent app.ircation, Many 
individuals from these countries are put through the costly 
determination process when in the end the determination is of 
little immediate practical value, for in any case (except of 
course when the person poses a serious threat to our society) 
they will obtain de facto protection against refoulement. 

It is therefore recommended that special programmes be 
applied more consistently where deportations are not ‘being 
effected. It is suggested that rather than be required to go 
through the refugee process, a person not accepted for permanent 
residence be placed on a Minister's permit, which would be 
reviewed if our deportation policy with respect to the person's 
country has changed. The practical effect would be the same as 
what obtains presently, but the human and administrative costs 
would be sharply reduced. Revocation of the Minister's permit 
should take place only after obtaining the advice of authorities 
Lamtisual swith the wscountry in question and, after taking, inte 


consideration personal circumstances that may have developed. 


b) Consideration by the Minister on Humanitarian Grounds 


The RO should also be empowered to reter cases for special 
consideration when it is apparent humanitarian and compassionate 
relief is warranted. 

The RB should have the power to refer cases of persons who 
do not fit the definition of Convention refugee, but who in its 
Opinion are deserving of consideration, to the Minister's office 


with a recommendation. 
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Should the decision on refugee status be negative and all 
appeals fail, the claimant always has the opportunity to request 
consideration by the Minister on humanitarian grounds, as at 


present. 


c) Removal of a Convention Refugee on Security Grounds 


Refugee determination and the interpretation of the 
Convention will be within the exclusive authority of the RB. 
Once a person is determined to be a Convention refugee in Canada 
(see page 62), then he/she has acquired certain rights which 
cannot be abrogated except where the individual poses a threat to 
Our national security. (See pages 129 and 130 for a discussion of 
the effect of the RB's determination.) At present Section 55 of 
the Immigration Act, 1976 covers those situations where refugees 
may be forcibly returned to the country in which they fear 
persecution. Refugees can be removed if the Minister is of the 
Opinion that they should not be allowed to remain and if one of 


the following pertains: 


a. They were convicted of an offence for which a term of 
imprisonment of ten years or more may be imposed. If the 
offence was committed outside Canada, then it must be one 
which, if committed in Canada, would have been punishable 
under an Act of Parliament by a term of imprisonment of ten 
years or more. If five years or more have passed since the 
termination of the sentence and the person has satisfied the 
Governor-in-Council that he/she has been rehabilitated, then 
no removal may occur. 


D. They have engaged in acts of espionage or subversion, or 
there are reasonable grounds for believing they will do so, 
unless the Minister is satisfied the national interest will 
not be hurt by their admission. 
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Cy There are reasonable grounds to believe they will engage in 
the subversion or instigation of subversion by force of any 
government while in Canada. 


d. There are reasonable grounds to believe they will engage in 
violent activities which would threaten the lives or satety 
ot persons in Canada. 

With respect to paragraph (a) above, when an oftence 
committed outside Canada has been subject to consideration by the 
RB in determining whether the refugee should be excluded from 
protection, the Minister should be bound by the decision of the 
RB. When offences are committed in Canada, the refugee would be 
Saowieicses stro; (diomMesjtyivce Cosi mainanliasancitivonis.: &hhe Act 
should therefore be amended so that the Minister would consider 
as rounds for renoval onl of fencés committed in Canada if the 


erson oses a serious threat to the public safety. Te Mshoulad 


Pup eneliemwe, anendedsto: requine that gthesMinister not onlys se bemrot 
the opinion Chateche metuges should ibesremoved strom Canada, but 
also that he/she is a danger to the security of Canada. 


It is proper that the Minister, as a politically accountable 
figure, make such a determination, rather than the RB, since this 
INnMolveswnatGemsiotr nationals Securit yi. PRE Wilewi ton otihe 
seriousness otf the decision, the refugee should be given some 


opportunity to present his/her case as described on page 138. 


d) The Granting of Permanent Residence 


Once a person is found to be a refugee in Canada, certain 
consequences flow from that decision, as described on pages 129 


and 130. The main obligation we owe Convention refugees in our 
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territory is one of non-refoulement. The Convention does not 
give refugees a right to durable asylum, that is, residency in 
the territory of the party state offering them protection. 

The granting of asylum is considered an exercise of the 
prerogative of the state. The refugee, while he/she has a right 
to seek asylum, does not have the right to be granted asylum. 
Ine srefhugeesinigntg7is stowbe mprotectedu trom being forcibly 
expelled to the country of persecution. In Canada, like in many 
Other developed, industrialized countries, durable asylum or 
residencyPissinipractivce Granitedmalmost awtomatica hl y Heo 
Convention refugees. This, however, represents the policy of 
the Immigration department and is not a necessary result of the 
application of the Convention or of international legal 
principles. (A> furthernwanal ysis Sot ithis | statements witmibe 
Under Caken” 3m OP al Citi) aunt Ore sieenas baci Suggested that 
a_right to asylum has developed and become a Princip Le sor 
customary international law.) The manner “in ‘which ‘we %qrant 
permanent residence to refugees will be discussed here. 

Currently, it takes an Order-in-Council to process the 
successtul sclainanth. tomoune:, statiusdof wa permanent resident, 
because our Immigration Act does not permit persons to apply for 
and obtain landing from within Canada, unless they are exempted 
from the application of the Act by the Governor-in-Council.* 
Virtually everyone is in agreement that such an order should not 

* There is an exception for persons under unexecuted 


deportation orders made before November 13, die Rav Fy 
which does not concern us here. 


-89-— 

be required for each and every Convention refugee accepted for 
landing. It has been suggested that the Act be amended to 
provide for the creation, by regulation, of classes of persons, 
including Convention refugees and other special humanitarian 
groups, who may apply for permanent residence and be landed from 
within Canada. This would provide flexibility and permit the 
Minister to land persons in special programmes, without an Order- 
in-Council. This report recommends that such a regulation be 
adopted as an important ancillary mechanism for the facilitation 
of landing persons accepted under special programmes. 

The position of the Convention refugee, however, is unique 
and his/her ability to be landed in Canada should not depend on a 
regulation, but should be enshrined in our Act. It is therefore 
recommended that the Immigration Act be amended to enable 
Convention refugees in Canada to apply for permanent residence 
and, if accepted, be landed in Canada. It is further recommended 
that the Act be amended to provide for the creation by regulation 
of special humanitarian classes that can apply for and obtain 
landing from within Canada. 

Thus, once a refugee is recognized by the RB as a Convention 
refugee in Canada, he/she would be referred by the RO to the 
appropriate immigration centre and submit an application for 
permanent residence. If, however, the refugee does not wish to 
become a landed immigrant because it is his/her hope to return to 
the country of current persecution when such persecution ceases, 


the refugee could receive a Minister's permit allowing him/her to 
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remain in Canada. 

Once the Minister issues a permit to a refugee, the latter 
has certain rights under the Convention. One of those rights is 
the right to a Convention travel document; however, Canadian 
legislation does not provide for this right. This is problematic 
because in processing applications for permanent residence and in 
granting landing, CEIC often requires the refugee to have a valid 
passport. By definition, Convention refugees are unwilling to 
avail themselves of the protection of their own nation. Since 
obtaining a national passport is often considered re-availment of 
the> protection of “the=country of nationality, £t «is. eilogrcalmaco 
require the refugee to do something we have recognized he/she is 


entitled ‘to refwse for; this very reason. 


It is therefore recommended that refugees be provided with 


Convention travel documents (or a Canadian travel document with 


the features of the Convention travel document). 


A Convention refugee whose application for permanent 
residence is refused, should have the right of appeal to the IAB 
on -legal and equitabler grounds. 1 frthe tre fusal anvolves 
considerations of national security and the evidence is such that 
it cannot be disclosed, a security certificate would be filed and 
the IAB would be limited to reviewing only the legality of the 
refusal’ to.dand-and: not substitute ries “decisioniton national 
security for that of the Ministerwby “the vexercaselot Hits 


equitable jurisdiction. 


26) 


Ts Access and Manifestly Unfounded Claims 


A guiding principle of refugee determination is that of 
access to the process. It’ must be available to all refugees to 
ensure that we act according to the principle ot non-retoulement. 
At the same time it is important to preserve the integrity of the 
system, for it must serve the refugee and not be used as a 
mechanism for those seeking to circumvent immigration laws. 

The subject of access has been discussed in nearly all the 
submissions I have received and has been prominent in all 
hearings and conferences which I attended. Thus, to quote but 
two examples, the submissions by CEIC and Amnesty International 


Make access a prominent part of their argument. 


CEIC submits: 


The control mechanism which would govern 
access to the determination system must be 
one which does not run counter to Canada's 
commitment under the Convention. It should 
employ sODjJecti1 Ve Criteria which “do not 
involve judgments regarding the merits of a 
Clatme to netugee statis... ne merits otra 
Claim should be addressed by the body which 
is responsible for refugee determination 


under. the “Immigration Act: 


Amnesty International argues: 


The Canadian section of Amnesty shares the 
concerns of the Canadian government with 
respect to abuse of the process, given that 
abuse impacts upon bona fide refugee 
claimants. However, our primary concern 
should be the accurate identification and 
protection of bona tide refugees and the 
deterrence of abusive claims, secondary. 
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What is basically at issue here is not the purpose of the 
process, but its method. We may not depart from the objective of 
protecting the true refugee and of fulfilling cur Gnternatronal 
obligations under the Convention. This implies that the system 
must identify the Convention refugee within a reasonable period 
of time, permitting the granting of protection and sound 
everything to minimize the refugeets trauma. Lt) 1s) *alise 
understood that in order to arrive at this objective we should 
attempt to limit the extent to which the system can be used by 
non-retugees, which could seriously interfere with the timely 


identification of the true refugee. 


Ishave already stated thatvan- efficacious handlangrots the 
process should reduce abusive claims radically ‘and for this 
reason [I propose that our system provide. assurance of 
accessibility ito all Conventionorefugees: and jtheraftorerto all 
Claimants--at least on some level. For until we know something 
about the claimant we cannot be sure that he/she is indeed not a 
Convention refugee. I propose therefore, initial accessibility to 
all claimants and a first determination of their status by the 
Refugee Board. I propose further, as will be seen below, certain 
restrictions in the case of inadmissible claims. Before turning 
to them, howeven, I must discuss::the controversial issue-of a 
"manifestly unfounded claim" (MUC)--a concept found in some 


jurisdictions and under consideration in others. 
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a) Manifestly Unfounded Claims 


The introduction of this concept developed out of the desire 
to limit access to the determination process because ot a 
perceived multiplicity of abusive claims. 

The world-wide economic crisis of the last decade coincided 
with political turmoil in many nations and caused countries 
traditionally receptive to refugees to take a more restrictive 
approach towards the increasing number of asylum clainants. Many 
hatlens  wniecn "ame= currently an the process “of revising their 
refugee procedures to make them more efficient aim in fact at 
changes which produce a more restrictive approach to refugees. 
This minimalist approach to the obligations under the Convention 
is prone to cause a domino effect, for no one nation wants to be 
perceived as "open" to refugees, fearing they will flood it with 
claimants and unfairly burden it. 

In Canada, this development has been considered extensively 
by Bar Associations, NGOS and various governmental departments. 
Because of geography, we are’ not inundated with “refugee” clainis 
made by persons seeking only to better their economic situation. 
The vast majority of claimants are from countries experiencing 
political repression and human rights violations. But what if 
this situation should change? Should we not be prepared to ward 


off abusers of our system in an efficient manner? 
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Here, the concept of MUC has been invoked, as it has in the 
international arena, and since it is a subject of considerable 
discussion and greatly atfects refugee determination, an analysis 
Of ethe subject as cailed)tor. 

Theypre=screening of chaims is not taanews concep crandenaced 
checkered history. -It»was apparently first introduced in the 
Scandinavian countries. In 1954, Sweden enacted a provision that 
border officials must refer claims to a central retugee authority 
for determination unless the claim was "manifestly unfounded." 
In 1956, a similar provision was made part of Norwegian law and 
other nations followed suit. 

Subsequently, the application of the MUC concept became a 
method of refusing refugee claimants at the border, with the 
result that they were effectively excluded from the determination 
process, which raised serious questions. 

Special procedures adopted in certain states 
for screening out refugee status claims 
judged to be "manifestly unfounded" create a 
risk of decision-making error. The UNHCR 
has noted that such screening, "requires a 
Substantive evaluation that is similar in 
nature to that involved in the determination 
Off =retugee Gstatuss Generally, .and the 
consequences for a rejected applicant of an 
Erroneous cdeternminat1on sanerenote Loess 
serious." ....Some applicants whose requests 


initially appear to be unfounded...sub- 
sequently are determined to be refugees.* 


* Avery, page 241. 
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In view of this, a middle ground was suggested where 
immigration authorities would maintain their right to declare 
claims to be MUCS, with the proviso that such determination would 
be reviewed. The UNHCR, in 1983, therefore suggested: 

a. The applicant for refugee status should be 

given a full personal interview for refugee 
Status, wherever possible by an official of 


the authority competent to determine refugee 
status. 


b. The manifestly unfounded or abusive character 
of an application should be established by 
the authority normally competent to determine 
refugee status. 


c. [A] rejected applicant should be given an 
Opportunity to have the decision reviewed 
betore a measure of expulsion or refoulement 
is implemented.* 

However, concern has recently arisen about such pre- 
screening mechanisms. Often the application of the MUC concept 
has threatened to deny persons who are genuine refugees access 
to determination systems. Professor Alte Grahle Madsen, the 
noted scholar in the field, has observed that unstated 
administrative decisions of collective inadmissibility have 


endangered the refugee process in many countries. He, like other 


students of the subject, has pointed out the danger of the MUC 


2 UNHCR Sub-Committee on International Protection 
FollowsUps(1 9383) ,eiparagraphy29: 
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concept and has questioned its effectiveness as a deterrent to 
abusive claims.* 

I, too, have come to the conclusion that the term MUC, as 
commonly understood, is a contradiction in itself and should no 
longer be used. The underlying objective to restrict abuse 
should be achieved in another fashion which will be set forth 
below. 

Language itself stands in the way of a workable MUC concept. 
Webster's International Dictionary defines "manifest" as "capable 
of being readily and instantly perceived" or "capable of being 
easily understood or recognized at once by the mind." There are 
a number of phenomena that fit these definitions. 

A concentration camp survivor who was a mere skeleton was 
"Manifestly" starving as are today many people in drought 
stricken Africa. But taking the vast differences of sense 
perception and reasoning capacity into eoneiae nation one must 
also note that frequently what is manifest to some is often not 
so to others. 

Refugee claims are generally of that kind. They address 
themselves to experiences and conditions in other countries well 


removed from direct observation. The Canadian authority before 


He It is worth noting that recently Norway has 
instituted a review of its Immigration legislation 
and that the Royal Commission studying the matter 
has unanimously recommended that the MUC concept and 
attending pre-screening procedures be totally 
abandoned. 


One 


whom the claim is made may have formed the opinion--usually 
through reports from others--that the conditions are not as 
claimed; yet others may disagree, which would render the 
Situation in question not capable of being described as 


"manifestly" one way or the other.* 


Furthermore, the Convention refugee who claims that he/she 
has a well founded fear of persecution makes a statement that has 
a subjective and an objective portion. Whether or not he/she has 
fears relates to subjective preceptions and cannot be said to be 
manifestly ascertainable. Except for extreme cases such claims 
may have significant aspects of credibility which would make it 
inappropriate to brand them as "manifestly unfounded." Only the 
assertion that the claimant's fear is well founded yields to 
objective assessment. 

One -often ~hears’ the argument’ raised’ in defense .of the 
concept that if it were not maintained we might have to accord 
the full benefit of the determination process even to people from 
EnewmUnaced States ‘who migqnt claim €hat ‘they are =poiatical 
refugees. While this may not be likely, we must remember that a 
mere generation ago, in the days of Senator Joseph McCarthy, 


there: wais''a climate in” the US." (favouring iadminwstrative 


* Professor Howard Adelman has called my attention 
to a wider question, namely, whether situations of 
this kind are perhaps capable of graded evaluation. 
Thus, some claims may be "less founded" than others 
yet still have some claim to being considered under 
the Convention. In Nazi Germany Jews were subjected 
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persecution of Communists and those perceived to be their 
sympathizers. Significant numbers of individuals were officially 
and. (unotiivcwvalily black=listed and became unemployed and 
unemployable. If today they would arrive in Canada and claim 
that they were persecuted, would their claims be deemed 
"manifestly unfounded"? 

IT am sure that an examination of determination procedures in 
all countries which admit the concept "manifestly unfounded" will 
show cases which were judged MUC in the first instance, but which 
eventually a higher authority determined to be genuine refugees 
under the Convention. A hundred claims to refugee status heard 
by a border official may prove to be unfounded, but the hundred 
and first may be a genuine refugee in danger of being turned away 
because he/she appears to be a MUC, like earlier applicants who 
received a negative decision. 

Another argument on behalf of maintaining the concept claims 
that universal access could result in Swamping Canada with 


abusive claims. But the process has to date been wide open and 


(*cont'd) at first to no individual restrictions but 
were eld wup oto epubld GCaascorma-ands Lononmiunyweaswa 
O7-OuUp. Later, the legal profession was closed to 
them, and gradually the noose was tightened until 
after November 10, 1938 Jews were de facto fair prey 
without legal protection. At what point would a Jew 
have qualified for protection had the Convention 
then existed? When would a claim have become well 
enough founded? While the problem needs further 
investigation its consideration exceeds the scope of 
this report. 
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no flood of claims has engulfed us. I have therefore concluded 


that 
ae The concept of MUC is logically so narrow as to 
be practically unworkable; 
io Its maintenance as an enforcement tool renders 
imMteepotve nti alaliy “open ato = administrative 
misapplication; 
Cr Therefore, all claims to refugee status must be 


considered as substantive; 


dss They must be decided by a member of the Refugee 


Board; 


e. The only useful remnant of the concept lies ina 
realm which has strictly delineated objective 
features and which should therefore bear a 
da ff ¢ menite gen-ame Je wiowr Gal .c aplile § 4G grain 


Sinacmussibles claims (LG). 


b) Inadmissible Claims 
They may be said to exist in three distinct circumstances, 


all of which share the possibility of objective assessment: 


re) Legal inadmissibility; 
fe) Expiration <of «time Limits; 


oO Repeat claims. 
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The method of processing and reviewing such assessment will 


be found below, pages 104 and 105. 


(1) Legal Inadmissibility 


Legal inadmissibility exists when even if all the facts 
brought torward by the claimant are assumed to be true, they do 
not in any way relate to the criteria stated in the Convention 
definition and would not constitute a proper basis for a refugee 
Claim under our law and the Convention. 

AS an example, a claimant would declare that he/she has 
escaped from certain starvatwon "at*momeirand -wantsmito havewa 
chance to live decently. The claimant has come to Canada because 
he/she knows that it 1S a good country and also because cousin 
already lives here. Neither the claimant nor any available 
information suggests that the starvation is a result of political 
persecution. Taking all the claimant's statements as accepted 
facts we would not quality him/her as a Convention refugee 
because ‘there’ is noi claim-of*tear of persecutions ' The:claimant 
might. ‘be® channelled quickly Jintot‘eay humanitarman stream sob 
acceptance, rather than proceed in the normal course of refugee 


determination. 


(ii) Time Limits 
The imposition of time limits for making a refugee claim 
creates another type of inadmissibility. A claimant would have 
to declare himself/herself to be a refugee within a definite 
period after arriving in Canada; aftertthatetatclainecould not 


proceed in the regular fashion unless the claimant could, by 
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written material, show that he/she had an arguable case and could 
provide an acceptable explanation for the delay in making the 
Claim. A time limit would force claimants to come forward 


reasonably early and not after a prolonged stay in the country. 


The proposition has advantages and disadvantages. 


Advantages 


It would lessen the incentive for "illegals" to make a claim 
merely to delay enforcement proceedings. Adequate provisions 
would of course be made for special reasons, such as changed 
conditions in the claimant's home country. But otherwise, the 
claimant would have no further access to refugee determination 
tribunals and reviews. This procedure would recommend itself 


because of its clarity and relative simplicity. 


Disadvantages 


A deadline of the proposed kind does not take into 
consideration the psyche of the potential claimant. A genuine 
refugee is often like a hunted creature who will hide as long as 
possible and avoid confrontation with any kind of authority--even 
one that is potentially beneficent--for back home the image of 
authority was one of repression and persecution. Many people 
living in Canada who have been citizens for years and who are 
law-abiding in every respect, still cannot shake their anxiety 
when they meet authorities of any kind. It is not just police in 
uniform whom they dread: for them there is an ineradicable fear 


created by early trauma that somehow they might be deprived of 
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life and liberty. It does not help us very much to say that such 
a fear is quite unfounded in the Canadian context; for refugees 
are people who were deeply hurt, and rational explanations do not 
necessarily restore in them the kind of confidence with which 
other Canadians have grown up aS a matter of course. Hopefully 
their children will learn to enjoy fully the physical as well as 
psychological benefits of democracy, while they themselves all 
too often bear the burden of persecution to the end of their 
lives. It is in this view the responsibility of Canadians to 
understand a condition which cannot be met with cold deadlines. 

This’ is a-potent. argument, buteon= thesother shanderticanner 
be denied that the blanket elimination of time-limits makes it 
possible for illegal immigrants who are not refugees to evade 
authority as long as possible and then still be given the 
Opportunity of making a refugee claim. Therefore some middle 
ground should be found where both the advantages and 
disadvantages of preclusion can be met. I therefore propose the 
following: 

Tf ‘the claim is made ‘after expiry of the time nie eed 
written submission to the Refugee Board must present a good 
explanation why the claim was not made at an earlier time. 
Failing such explanation the applicant will be precluded from the 
normal oral hearing process. It is recommended that the 
calculation’ of the time limit® be- trom the%date%ot ‘arnivaliim 
Canada or the date the claimant became aware of events causing 


him/her to fear persecution, whichever is later. 
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This arrangement would ensure that refugees sur placesare 
not excluded from the process. Also, the general discretion 
given to the RB would provide a safety mechanism for refugees who 
do not make a claim within the prescribed time limits. 


The time for preclusion suggested is six months. 


(iii) Repeat Claims 


Repeat claims may be characterized as applications which 
present no new evidence of any kind. When the original claim has 
been rejected by the RB, a re-submission will be deemed 
inadmissible if the nature of the two claims is in effect the 
same and the RB determines, by written application, that no new, 


relevant evidence is being presented. 


c) Prior Protection and Frivolous Claims 


(i) Prior Protection 

It would seem that prior protection should constitute a 
houathecategory ‘ofelC, for mdittappears accesstblestoyobjective 
judgment. bietherrcaimants envoy susthewonturzenshirp eof: on 
protection by a country that does not persecute him/her, a 
retugee claim in Canada is clearly unnecessary. 

However, the actual determination of whether a claimant in 
Fact enjoys. the. protection, of -another country iss frequently 
highly complex. Also, there are instances in which the intent of 
the claimant plays a role, which would enter a subjective element 


and thereby remove it fron the category of IC. Because of these 
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factors I propose that--although technically speaking prior 


protection could belong under IC--it be considered in the course 
So i A bac sdb holes eae ASO Sh 


OfPregular refugee determination. 


(ii) Frivolous Claims 

It has been suggested that IC ought to include yet another 
category, that of claims which are frivolous, vexatious or made 
in bad faith. It has been pointed out that even Human Rights 
codes contain such provisions (see e.g-, Canadian Human Rights 
Act, S.33(111i)). The suggestion is however flawed for one major 
reason: bad faith, frivolousness, and vexatiousness are judgments 
dealing with the intent of the claimant which is not 
accessible to objective assessment. Credibility comes into play, 
and in the refugee status determination process this should be 


adjudged only in an oral hearing. 


d) The IC Process 

The process governing inadmissible claims should be designed 
to divert objectively unsuitable applications at an early stage, 
SO as to prevent their clogging the system. These claims May be 
meritorious on other grounds but should not be pursued through 
the complete refugee determination process. I suggest that they 
be treated as follows: 

The. RO>- after interviewing the claimant, identifies the 
Claim-asvaniLC.iiiwt hesotficernmwa Mainakesa written report (with 
reasons) to this effect and share it with claimant and counsel 


for corrections that might seem indicated. Thereupon the officer 
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will send one copy to a single member of the RB. The claimant 
and counsel are free to file material with the RB. A copy of all 


material filed is forwarded to a representative of the UNHCR. 


If both the RB member and the UNHCR representative agree 
that an IC has been made, the claimant is so informed, provided 
with reasons for the decision and, except for an appeal with 
leave to the Federal Court of Appeal, the refugee claim is 
definitively denied--although, of course, a recommendation to the 


Minister for humanitarian consideration may be added to the 


denial.gs However,) in view of ithe= recent decision of the Supreme 
Court (see page 51), this procedure of handling an IC may have to 
be adjusted. 


If either the RB member or UNHCR representative deem the 
refugee application to be not an IC, the case is automatically 


referred to the ordinary oral hearing process. 


Summary of recommendations: 


The concept of manifestly unfounded claims 
should be abandoned; 


Instead, the concept of inadmissible claims 
should be introduced, with its three 
categories (legally inadmissible, passed 
time limit, repeat claim); 


An IC is to be processed in a special way 
through the RB, with the appropriate 
safeguards noted above. 
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At the opposite end of IC stands a claim that will appear to 
everyone to be readily admissible. It has been suggested that 
the process could also be shortened for these claims. However, a 
determination that a claimant is a refugee requires an assessment 
Of cred bida ty petomrtheiiRe must Satisfy itself that the facts as 
asserted by the claimant are true. Therefore, no shortened 
procedure is indicated. Some of the "obvious" refugees will be 
dealt with under special programmes, and thus the process would 
not be overburdened with individual determinations of claims from 


certain countries recognized as being in a state of CRISS. 


I have stated earlier that hopetully the problemecL 
unfounded claims which is now very much on the minds of those 
concerned with the process, will diminish greatly to the point of 
disappearance. A shortened determination process should 


discourage claimants from abusingieie-. 


I conclude this section with a general observation made by 


the Canadian Bar Association, Quebec Section: 


There are indeed unfounded claims and they 
will always exist. But one must also 
recognize that the risk of error on the 
Subject is very great. One should recall 
how several years ago the statements of 
Salvadoran and Guatemalan citizens about 
"death squads" were believed to exist only 
in the imagination of the applicants. 


It will always be like this. Refugee 
movements come in waves and we must be 
modest enough to recognize our ignorance 
about certain new situations and to mistrust 
ready judgments. 
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B. Suggested Models 


This report offers three options which have certain features 


in common: 


fo) They provide for an RO to be the claimant's first and 
continuing liaison with both the CEIC and the determination 


process; 


oO An independent RB (either through a one-person or a 
three-person: panel) makes the initial decision-after<an oral 


hearing; 


re) The decision-making in the first instance is regional, 
that is, in those cities where the vast majority of all claims 


are traditionally handled; 


Oo The models feature an appeal to the Federal Court of 
Appeal;* 
re) All models will provide for tape recordings to be 


available so that transcripts can be prepared if necessary; 


Oo When the RO identifies an inadmissible claim the 


procedures outlined on pages 104 and 105 apply; 


re) The Minister may appeal the RB's determination to the 


Federal Court of Appeal. 


* See pages 165 to 172. 
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1. Model A 

The refugee claimant, upon making the claim, is referred to 
an RO; the RO obtains basic data from the claimant and completes 
the basic data form, advises him/her on the availability of 
counsel, legal aid, voluntary and, where applicable, public 
Support systems. 

The RO files the basic data form with the RB and provides a 
copy to the CEIC and the UNHCR. 

The RB, composed of a three-member panel, schedules a 
hearing at which the claimant, counsel and witnesses, if any, as 
well as Commission Counsel and the UNHCR may present evidence and 
state their concerns and opinions to the panel. 

If the decision is positive, CEIC is informed by the RO and, 
if the claimant so desires, an application for landing is made 
and processed. 

If the decision is negative, the claimant may launch an 
appeal to the Federal Court of Appeal. That court would have 
the authority to substitute tits decision for that. ofsthnesRe wor 
where it deems necessary, order a rehearing of the claim.* 

There will be one appeal and one appeal only. Model A is 


fully regional in nature.** 


* For discussion see page 171. 


** model A was suggested to me by Professor James C. 
Hathaway, Osgoode Hall Law School, York University. 
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Model A 
POmnteeor SEirtry or Immicration Office 


application 
can be nade 
directly to RB 


Seo <€ 


interview to obtain basic data 
and give advice and referral 
where applicable 


RB 
three nember panel 
oral hearing 


see 


Geclared declared not 
a refugee a refugee 


i 


Minister 
may 
appeal 


Ze 


> appeal to 
Federal scOoutsc 
of Appeal 
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Advantages 

The Model provides for the shortest process. It satisfies 
the UNHCR requirement of review in that the decision of the RB 
can be appealed to the Federal Court. Transcripts will be 
necessary only if an appeal is launched. A further advantage 
lies in the fact that the crucial question of Credibility 16 
decided by a full panel. Also, the proximity of the hearing to 
the events experienced makes for better recollection by the 


refugee. 


Disadvantages 

The decision on the refugee's fate will come fairly early 
after his/her arrival (those who make their claim at a later time 
are a minority). In suchea case the clainant may not be ready 
psychologically to face the past, to recount torture and 
persecution and the painful decision to leave family, home and 
country. Documentation, which will in any case be sparse, will 
be doubly difficult to obtain when the hearing which decides the 
refugee's fate takes place at a relatively early time. 


All cases, including those not presenting difficult issues 


of fact, credibility or law, are heard by a full panel. 


General Observations 

Since the appeal is directly to the Federal Court of Appeal, 
which does not assess the credibility of the claimant, 1te11s 
essential that the RB hearing be of the highest possible quality. 
In order to ensure this, claimants must be in the pOoSttion eo 


present their case fully and completely and must have access to 


elite 
counsel. Those who are not represented by counsel often do not 
support their case as fully as they otherwise might. 

The advantage of an early determination is counter-balanced 
byethewdisadvantage of the hearing being possibly at too 
Caonlyeantime.. -hhnassdilemma has, been repeatedly (pointed out. to 
me in various submissions. Quite obviously there is no clear 
solution to such a dilemma and no optimal time can be fixed which 
would maintain the advantage of speed while minimizing its 


disadvantage. 


Time Requirements 


Time estimate for this Model is as follows: 


an Interview by refugee officer and report to 
Refugee Board: one to two weeks; 


D Time for scheduling of hearing, preparation, 
including retaining counsel and time tor 
counsel to prepare and be available: one to 
one and a half months; 

Ce Hearing and decision, including written 
reasons and time for filing of appeal to the 


Federal Count Of: Appeal: three to four 
weeks; 


Total: Three months. 


2. Model B 

The refugee claimant is referred to the RO who acts in the 
fashion described in Model A and submits the case for an oral 
hearing by a one-person panel of the determination section of the 
RBe 


*See pages. 131° to) 133) tor, a discussion of the 
structure of the RB. 


Ae 


A negative decision may be reviewed, which review will take 


place in Ottawa by a three-member panel of the review section of 


the RB. This Review ew il. be on tCranschipe evidence and will 
include any further materials the claimant might want to have 


considered. If the panel deems it necessary under special 
circumstances, claimant and counsel may be invited for an oral 
hearing tor’turther evidence or “torvelanitication: Da re he 
recommended that rather than have a review continue before the 
Federal Court under Section 28, an appeal be provided for.* The 
matter would then proceed aS an appeal, with leave, to the 


Federal Court of Appeal.** 


* The term "review" is generally applied to the 
Supervisory function -of., themcourtirov.ers vadmin-— 
istrative procedure, and is meant to ensure that 
tribunals act within the law. An "appeal" provides 
the court with wider latitude and often permits an 
assessment of the merits of the case. Appeals are 
not only from tribunals, but also from other courts. 


** For detailed discussion see pages 169 to 171. 
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Model B 
Port of Entry or Immigration Office 


application 
can be made 
Grreculvesco RE 


\ poo & 


interview to obtain basic data 
and give advice and referral 
where applicable 


RB 
one person panel 
Oral hearing 


ES at pee 


declared Geclared not 
a refugee a refugee 


three member panel in Ottawa 
reviews the case 


declared not 


declared 
a srerugec a refugee 


V 
. Minister —____5 appeal,with leave, to 
may Federal Court 


appeal of Appeal 


Sea — 


Advantages 


The Model ensures, through its central review process, a 
fair degree of consistency and uniformity of decision-making 
across Canada. Further, a UNHCR representative will be regularly 
present at the review. Since the review is not with leave and, 
it may be assumed, many decisions of the regional member will in 
fact come under review, the supervisory function of the UNHCR 


will be most effective. 


Disadvantages 


The oral hearing is held by a single member of the RB who 
does not have the benefits of collegial decision-making. "An 
important consideration is whether determinations of refugee 
status are made by one person or by a group. Shared decision- 
making may offer advantages: 'When a claim is discussed and 
decided by a group of persons, there is less opportunity for 
abuse--the decision-makers learn from each other and generally 
conduct a more careful examination of.. the claim.' " * In this 
model the discussion by the Review Board is limited in that they 
have not been able to assess credibility first-hand. The review 
body in Ottawa will not generally have the benefit of seeing and 
hearing the claimant and is thus somewhat impaired in Pury 
assessing credibility. 


* Avery page 241, quoting interview with Kristin 
Hanson, former Editor of Refuge: Canada's Néews= 


letter on Refugees. 


po ts Ge 
Time Requirements 
Since only a single RB member hears the claim, scheduling 
for such a hearing will usually be easier and faster than for 
the three-member panel in Model A. Suggested time saving: two 


weeks. 


Additional time required over Model A: 


a. AD transeription which currently itakes J8aito 
9 months, but which with better resource 
allocation should be accomplished in one 
month; 


Db Consideration and decision by the central 
panel: two months; 


Taking the earlier time-saving into consid- 


eration, the additional time over Model A 
would be two and a half months; 


Total length of the process: five and a half months. 


3. Model C 

tne GeLugec ws yerenrrec com tr nceRe whOTSUDMLtSe tne Case itLOda 
one-person panel of the determination section of the RB for an 
oral hearing as in Model B. An appeal then lies to the appeals 
section where a three-member panel will hear the case again and 
do so regionally. This model provides for two hearings which 
aremvotnuondleand meq lone a Aled pedlwto.t Vveahederal Court or 


ee ee 


Appeal would be as in Model B. 
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Model C 
POrteoLeEneny or Immigration Office 


Application 
can be made 
directly to RB 


wR eee: 


interview to obtain basic data 
d give advice and referral 
where applicable. 


y 
RB 
one member panel 


Oral hearing 


ta hae seas aati aie nai to ed not 


a refugee a refugee 


appeal to 
three member panel 
of Appeals Section 
Oral hearing de novo 


pe ee rs wees 


declared Geclared not 
a refugee a refugee 


appeal, with leave, to 
Federal Court 
of Appeal 


ye NRL > 
appeal 
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Advantages 


Because the Model provides for two oral hearings it would 
ensure the greatest procedural protection to the individual 
claimant. An oral hearing by a full panel takes place only when 
it is needed, that is, in dubious cases. Positive decisions will 
already have been made by the first hearing member of the RB, for 
obviously meritorious claims. The expertise of a three-meniber 
panel is therefore not used for cases which clearly qualify for 
protection under the Convention, thereby allocating the full 
resources necessary for a complete and specialized hearing where 


they are most needed. 


Another advantage lies in the fact that the refugee 
undergoes the crucial hearing (assuming the first decision was 
negative) at a somewhat later point in time, when the claimant is 
better ready to state his/her case. The second hearing will also 
serve to protect those who.were poorly represented, didn't 
present all the relevant facts, were unable to properly respond 
to adverse evidence or had incompetent interpreters.* There will 
be no need forsa transcript of the first hearing, unless the 
Minister appeals a positive determination made at the first 


hearing to the Federal Court of Appeal. 


* Brief by Delegation of Concerned Legal, Church and 
Humanitarian Organizations, Toronto. 
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Disadvantages 


A second oral hearing will often produce the same arguments 
as those presented in the first. The repetition will add little 
to the knowledge of the decision-maker (except that the 
credibility of the claiumant will not bermtletic to therjudgment.o8 


the single first decision-maker). 


Time Requirements 


The duration of the process is estimated to be broadly equal 
to, thats ob Model BE. While there is no need for a transcription 
of the first oral hearing, additional time will be required in 


order to schedule an oral hearing before a three-member panel. 


Total VtiLme, nequired:ssit1vevand=a sal famonths. 


(ee Evaluation of the Models 


Model C would provide the greatest guarantee of fairness to 
thei clagmant “for iit” provides? itwor opportuni tiesr for ani" -cral 
hearing. It is, however, the least cost-efficient of the three 


models. 


tT 


Model A clearly provides for the briefest process, but it 
has no review within the system and relies for that purpose on 


the Federal Court, which would not reassess credibility. 


Model B has the advantage of a central and consistent review 
process and is the most cost-efficient, but has the disadvantage 
that the claimant's credibility is assessed at an oral hearing by 


a Single member only. 


I put forward the above options because any one of the three 


would in my view be acceptable and provide for a significant 


improvement of our current system. My inclination is to rate the 
three options in _ the following order, C, A _and_B, which is, 


admittedly, a purely personal expression of preference. 


mal a 


De The Refugee Hearing 


1. The Nature of the Hearing: Is the Adversarial Model 
Appropriate? 


The refugee hearing should provide the highest possible 
degree of procedural safeguards. In our common law tradition, 
the most structured and best developed system of procedural 
rights is generally known as the adversarial system and is 
exemplified by the criminal trial. This system has procedural 
attributes designed to guarantee impartiality in decision-making 
and presupposes parties adverse in interest. Its major 


Characteristics are these: 


a. Neutral and Passive Decision-—Maker 
When a decision-maker becomes active in the case, he/she 
is likely to be perceived as partisan. uueceC lear 


passivity helps to ensure the appearance ot fairness. 


b. Parties Responsible for Presenting Evidence 


With a passive decision-maker, the parties are wholly 
responsible for the presentation of evidence. They 
present the strongest evidence in support of their 
position. This is considered an effective method of 
gathering relevant information.* The adversarial systen 
has evolved complicated rules of evidence, and parties 
present their case through lawyers who are trained in 
the evidentiary process. 
* Stephen) Landsman, “A Brief ssurvey. of, tie 


Development of the Adversarial System," Ohio State 
Law Journal, Volume 44. 


eA 

However, the adversarial system is not the only "fair" or 
PUSS’ ones (In many European countries, a non-adversarial 
system is used,* which relies heavily on judicial inquiry.) 
While useful in the traditional legal environment, the 
adversarial system has its drawbacks in administrative law, 
where the generalist nature of court proceedings with a judge who 
decides only on the basis of the evidence presented in court is 
usually too cumbersome and inefficient. This in turn has led to 
the development of tribunals which follow a different evidentiary 
method. 

In Canada, the use of boards or tribunals has become 
frequent. They follow relaxed rules of evidence and procedure 
for administrative matters, and it 1S assumed that these 
tribunals would develop special knowledge and expertise which 
they would use in reaching their decisions. Indeed, it is this 
"specialization" that has made administrative tribunals 
attractive. Certain procedural safeguards have been introduced 
and doctrines developed to ensure fairness and impartiality in 
these quasi-judicial administrative bodies. 

Imithes rnefugeeScontext ~*the tyudicial™ or "adversarial” 
model appears to be inappropriate. In the United States, asylum 
hearings are of the strictly adversarial mode and the Immigration 
judges to whom I spoke were quite dissatisfied with them. They 
felt that the system is not conducive to obtaining all the 
necessary information and that justice would be better served if 


AplioftitenireferredGtomas') *inquisitorial’; ia term 
which for obvious reasons should be avoided here. 
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all parties shared in the attempt to establish the facts rather 
than opposed one another. 

Further, the adversarial system assumes that there are 
conflicting interests to be resolved by an impartial judge. In 
refugee, determination, © theres sxnotiwGors shoubdenotmbe eran 
radversary" to the refugee. There do not exist, as ina civil 
Sult,) two parties with conflicting) financial ior: other interests. 
nor are, there, aS in a criminal» proceeding,: the interests: of ‘the 
state confronting the accused. 

The adversarial model also places all the onus of obtaining 
and presenting information on the parties themselves. For the 
refugee, this would be a burdensome and unfair allocation of 
responsibility. Refugees often arrive with little more than the 
bare necessities and are rarely in possession of documentation to 
Support their statements. They are in a strange land and unaware 
whether the news about their own country has been censored. They 
do not know whether such news was reported in Canada in any depth 
and if reported, whetheresuch reports vare laccunatelsetheyrare 
usually also unaware of what facts are relevant to the decision- 
maker because they are not trained in the complexities of the 
Convention. The ascertaining of all relevant information and the 
presentation! .of, evidence should therefore be a shared 
Hes pons Lor lkrey.= Knowledgeable, informed and sensitive 
decision-makers are best able to elicit and weigh the account of 
the claimant's trauma. 


* Interview with Joachim “Henkel, “UNHCR Re- 
presentative, Washington, 9DiC.,, Auguste .1964- 
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Refugees are persons usually distrustful of authority and 
may be afraid to speak freely about the full details of their 
case. TheyaiareGan faistoreugn aland,aAcoitenhdo sanotespeak » its 
language, are displaced physically and insecure emotionally. one 
is simply wrong to subject them to cross-examination techniques 
and the conflict-ridden atmosphere that pervades the adversarial 
process. Refugees should be questioned with sensitivity and in 
appreciation of their suffering. Allowances must be made for 
their fears and for their situation. 

For these reasons, the refugee hearing should not be 
adversarial, but rather a cooperative inquiry in which claimant, 
counsel and the RB member(s) participate. The UNHCR and CEIC may 
also provide evidence and give their opinions and, on occasion, 
some of that evidence may be adverse to the interest of the 
chaimant. The atmosphere, however, should be relaxed and 
informal and every effort should be made to put the claimant at 
ease. 

The fact that the system is not structured like a judicial 
trial does not mean a lessening of procedural rights and to this 
end the safeguards described on pages 48 to 53 should be applied. 
The need for this type of hearing in the refugee context has been 
recognized, in our Immigration Manual’, where paragraph 8.15 
prescribes that refugee examinations should be conducted ina 
"...completely unbiased and helpful manner...." This should 
indeed be the goal of the refugee hearing, to assist the refugee 


in presenting his/her claim as effectively as possible. 


ll Be 


2. Evidence 

The RB should not be bound by the strict rules ot evidence 
(since much of the relevant material cannot meet such standards). 
The evidence, however, must be cogent. This is particularly 
important when background information is used by the RB in 
assessing the account of the claimant. 

The CEIC, when it possesses relevant evidence, may appear at 
RB hearings and present it.’ A UNHCR’ representative shoulid also 
have the right to be heard. The RB itself should have the power 
to call on“alrepresenitativer of “the UNHCR on CFEIGawhen atatreels 
they have information which might be helpful in assessing the 
claim. The relevancy and weight of the evidence is a matter 
which should be determined exclusively by the RB. 

Since the-nature'of the héaring#is not adversarial atherrs 
should control the scope of any cross-examination. The concept 
of limited cross-examination is not unknown to our law and has 
been*eftectively used in the Criminal Code “with respecemito 
witnesses in sexual assault cases.* I am suggesting a Similarly 
flexible standard which gives the RB exclusive jurisdiction to 
limit cross-examination when it believes that the proposed 
questioning would add little to the knowledge of the RB and would 
unduly prejudice the claimant or cause unwarranted emotional 


Strain. 


‘ii Craminalaicode, Section 246 (6). 
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The RB should also have the power to subpoena witnesses and 
administer oaths, like commissioners appointed under the 
Inquiries Act. The RB members should also be permitted to ask 
questions, of ‘the scliaimant for clarification or to elicit -further 
evidence. 

All evidence considered by the RB should be made available 
to the claimant who should be given an opportunity to cross- 
examine and respond. If evidence (presented by, for example, the 
CEIC) is classified, the RB must determine whether it can be 
disclosed to the claimant without compromising its confidential 
nature.) lf the RB determines this cannot, be done, the claimant 
must be advised of the nature of the evidence and whether it 
relates to the claimant personally or is of more general nature 
(such as information on certain political developments in the 
claimant's home country).* 

In considering the totality of the evidence and determining 
whether it has been established that the claimant is a Convention 
refugee, the RB should recognize that much of the testimony given 
by the claimant will be unsupported or unsupportable by 
independent evidence. Unless there is reason to doubt the truth 
of the statements of the claimant, he/she should be given the 


benefit of the doubt and the statements accepted as true. This 


* For a discussion of classified information from 
the documentation centre, see pages 136 to 138. 
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is a principle recognized in the present Minister's guidelines 


and also urged by the UNHCR. 


3. Other Procedural Guarantees 
a) Notice 

It is crucial that the refugee claimant be informed at the 
earliest possible moment of the determination process, especially 
the right to make a claim and have it considered, and referred to 
the appropriate agencies for assistance. Some years ago a 
pamphlet was prepared jointly with the UNHCR for display at our 
major airports. I strongly recommend the continuation of this 
practice or its reinstitution where it has been discontinued. 
Potential claimants should also be informed of our legal 
processes and practices. This is particularly important in view 
of the six month time limit proposed for the making of a claim 
(page 100). It is recommended that the Education Division 
prepare such a pamphlet and display it at ports of entry and 


Immigration and RB offices. 


b) Scheduling 


In the scheduling of a case before the RB, claimant and 
counsel should be consulted for a convenient date in order to 
avoid unnecessary adjournments. Once a date is set, claimant and 
counsel should be notitied in person or by registered mail. If a 
case is identified as an inadmissible claim, claimant and counsel 
should be advised and the case proceed as described on pages 104 


and 105. 
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The RB should have jurisdiction to grantVadjyournments to 
obtain information, allow the claimant to obtain counsel, prepare 
his/her case or for any other reason it deems proper. The RB 
should also have the power to enact rules stipulating 
requirements for adjournments. The rules could require, for 
example, that applications for adjournment be brought before the 
RB within a stated period of time before the scheduled hearing 
date. This would permit the RB to schedule another case for 
hearing if the application was granted. Provision should, ot 
course, be made for unforeseeable circumstances which might 


necessitate adjournments and provide an exception to the rules. 


c) Rules 

The RB should establish rules governing its procedure and 
specifying such matters as service, motions, late applications 
for review or appeal (in Models B and C), or motions to re-open 
a hearing for presentation of new evidence. (The matter of 


repeat claims is dealt with on page 103.) 


d) Reasons 

The claimant should have a right to written reasons for the 
RE se ace rvs 10On'. Cogent, proper reasons can go a long way in 
assisting the claimant in accepting the decision and will also 
assist counsel in determining whether there are grounds for 


appeal or review. 
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e) Time for Appeal 

The claimant should be given a reasonable time to appeal or 
apply for review of the initial decision. The time for appeal or 
review should commence after receipt of reasons. The time limit 
should be sufficiently long to provide for proper consideration 
and preparation. For Model B, the time recommended is 15 days. 
In Model C, since only a notice of appeal need be filed, the time 


recommended is 7 days.* 


f ) Confidentiality 


The present refugee determination scheme contains both a 
public and an in camera hearing. The examination under oath is 
not public and persons other than the claimant, the senior 
immigration officer, the interpreter and the stenographer may be 
present only if the claimant consents. The re-determination 
hearing before the IAB is public. There is no doubt that the 
public has a valid interest in legal proceedings generally, as do 
members of the media. In the refugee context, however, this 
interest is outweighed by the very real danger to the claimant 
(should the claim be refused) or to the claimant's family, if the 
fact of the claim and the testimony given at the hearing become 
public knowledge and come to the attention of the authorities in 
the country from which “the tclaimant -£ lea: It is therefore 


recommended that the claimant have the right to require that the 


* See pages 171 and 172 for time limits which apply 
to appeals to the Federal Court. 
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hearing be held in camera. Claimants should be advised of this 


right by the RO in the first interview. 


4. Recommendation for Humanitarian and Compassionate Relief 


If it appears to the RB, either after a review of an 
inadmissible claim (see pages 104 and 105) or after a hearing, 
that the claimant is not a Convention refugee in Canada, but is 
deserving of humanitarian consideration, the RB may refer the 
case to the Minister with a recommendation for favourable 
consideration. When this is done, the claimant should be advised 
and permitted to submit information to the Minister which he/she 
feels is relevant to such consideration, and which has not been 


presented to the RB. 


5. Guidelines 

The Board should formulate guidelines for its procedures and 
decisions. I suggest that the existing Minister's guidelines, * 
which reflect internationally accepted standards, together with 
the UNHCR Handbook on Procedures and Criteria for Determining 


Refugee Status, be used as a basis for the RB's guidelines. 


* See Appendix IV. 
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6. Effect of the RB's Decision 

The RB decides whether a claimant is a Convention refugee in 
Canada. A Convention refugee in Canada is a person entitled to 
protection under the Convention and entitled to have Canada grant 
that protection. A person who is determined by. the Board to; be a 
Convention refugee has a right to apply for permanent residence 
in Canada (see page 89). If not granted landing in Canada, the 
person would still be protected from removal from Canada except 


on security grounds (see pages 87 to 90). 
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III STRUCTURE 


At the heart of the suggested process, amongst all models 
suggested, stands a new institution, the Refugee Board. None of 
the models contenplates the continuation of RSAC as currently 
constituted, i.e., as an advisory body. 

The Refugee Board will be comparable in structure to other 


federal tribunals, but will of course have its own character. 


It will have three divisions: 


A Hearings Division; 
A Documentation and Information Division; 


Ane Pouca tLOn DLV Sa One 


Ve Hearings Division 


A. Structure 

the =romrowrng wi listattempt. to. detarl ‘the nature of sthe 
Hearings Division. Obviously the structure depends on which 
model is accepted and, when necessary, Gh erelex Ue wees 
Indicate. 

In all models the RB will have local panels; a central panel 
is provided only in Model B. Local panels should be instituted 
in the major claim centres. 

The RB will be headed by a Refugee Commissioner and the 
Education and Documentation divisions each by a Director. The 
hearings Division will be headed by a Chairman and the various 


sections (Determination and Review (Model BJ and Appeals 
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[Model C]) by a Vice-Chairman. It is recommended that the 
Commissioner, Directors, Chairman and Vice-Chairmen be appointed 
to reasonably long terms, comparable to those applicable to IAB 
members. 

At the core of all panels willbe a federal appointee who 
will serve onra full» time basis for a term of between five and 
seven years. This person must be chosen with pan Gicularicarer 
for he/she must be well trained in law and all matters political, 


social, psychological and economic which pertain to the person 


and the problems ot the refugee. Pt1s this: person whom seat 
the heart of the determination Drocess:. 


All panels will be composed of the federal appointee plus 
two public members.* The latter will serve on a part-time basis, 
but it is understood they will be extensively trained through the 
Education Division of the RB. Concern has been expressed that 
part-time panel members might reduce the objectivity and 
professionalism of the RB, because part-time members otherwise 
involved in refugee matters might. be seen to be partial to a 
particular point of view and because they would not devote all 
their energies to the task of refugee determination. 

On the other hand, the participation of public members has 
the great advantage of liaison with the community as well as that 
of sharply lowered costs. The drawing of persons from the 
community also brings a wealth of knowledge and experience to the 
process. Since these individuals would be adequately trained, 

* The use of public members was particu bar ly 


Stressed by the British Columbia Section ot the 
Canadian Bar Association. 


SE Se 


there is no reason to believe their decisions would be of a lower 
qua limty @ehangeciuo sie: cof p.thepatiwl dl —ti.meyyumenmbemns. Other 
administrative tribunals have benefited greatly from part-tinie 
members who have served well in their tasks. ODJeoulv er 
professional, and competent decision-making is best secured by 
careful selection of members and is not dependent on their 
status. 

inewiodeksompesand.G theninitpali hearing! wrlllebe> by fully 
qualified full-time federal appointees of the RB. A review or 
appeal will be heard by panels. Further details are outlined on 
pagest li) coms. 

The office ot the UNHCR may be most easily represented at 
hearings of the central panel (Model B), but local panels are 


also open to the attendance and advice of the UNHCR. 


B. Appointments 


Clearly, the care with which individual decision-makers and 
panelists of the RB are selected will reflect the commitment of 
government to the true nature of the determination process. It 


has been noted that 


Governments of all party stripes have used 
appointments to administrative agencies for 
patronage. purposes. As a result, such 
appointees not infrequently possess limited 
qualifications on merit tor the demands ot 
Ehien pO Shi, talon fete soon eret Ore: 10. c 
surprising that the performance of these 
appointees leaves something to be desired. 
Critica le Lost nersuccesaa so tany #refugec 
status determination procedure will be the 
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quality of the appointees. dil We hs ¢ 
credentials and training must be equal to 
the task. Otherwise the results will be 
disappointing.* 

Decision-makers should be appointed on the basis of their 
expertise in the international arena, their previous experience 
with refugees, their knowledge of domestic and international 
refugee law and their human’ sensitivity.** 

It 1S suggested that here an opportunity exists to utilize 
the participation of non-governmental organizations (NGOs). 
Before appointments are made, NGOs--such as the Bar Association, 
Amnesty International, religious groups--would be invited to 
Suggest names for appointments to the panels, both as 
professional and as public members. The Minister, though not 
bound by these suggestions, will however be greatly assisted by 
them when appointments are being made. Such a consultation 


process might also be useful with respect to renewals of 


appointments. 


* Submission by Professor William H. Angus, Osgoode 
Hall Law School, York University. 


** Submission by Protessor Howard Adelman, Refugee 


Documentation Project, York University. 
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2. Documentation Division 

The establishment of a Documentation Division of the RB is 
an important feature of the new determination process. It is 
based on the belief that a maximum of knowledge--both ot the 
Claimant's country of origin and of pertinent law--will greatly 
facilitate reaching tair decisions. It is also a recognition of 
the fact that in refugee determinations, while generally the 
burden of proof rests on the applicant, the duty to ascertain and 
evaluate all the relevant facts is shared between the applicant 
and the person charged with determining status.* 

rhe Consiiitative Assembiy sof ithe) Councils of! Ghurope 
recommended in 1976 that authorities deciding refugee claims 
"should seek the best possible information capable of throwing 
light on each application." Documentation centres staffed by 
professionals and specializing in assembling country-specific 
material generally have proven to be the most efficient means for 
the decision-maker of retrieving information pertinent to the 
apolicant S* particular race, religqzvon, nationality, social group 
Oieepowi tr Caleatiat bation. 

A tirst-rate documentation centre will also make it possible 
for analysts to predict future refugee flows with some hope of 
reasonable accuracy. Currently, such possibilities exist for 


neither the government nor the public. Thercentnre pcould 


“UNHCR! S Handbooks = on Procedures=and--—-Criteria..“tor 


ae cr ae nr a ne 


Determining Refugee Status, 1979, page 47. 
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therefore add to the flexibility ofsiountirefugeen process by 
permitting advance planning tor the deployment of resources. 

A Documentation Division of the RB would establish a library 
which would be divided (modeled somewhat after the Documentation 
Centre in Wiesbaden, Germany) into two parts: one would collect 
informations about !thel var lousjscountriesiiwhicha presently sare 
refugee producing; the other would collect legal materials. 

Country information would mean the collecting, preparing and 
documenting of up-to-date information of the situation in areas 
Of Cmis.cc, To achieve, this the) Division ewoudd susereveny 
available source--from reports of the Department of External 
Affairs to clippings from newspapers, transcripts of radio and 
television “broadcasts, sireports ofesournnail nsitis pew evans 
refugees, and whatever else would assist those concerned with the 


process--to arrive at an informed view of the claimant's country. 


Inasmuch as .this informationy must. be avai lable. toe all 
Participants in the process, classified materials presented 
special problem. 

One “chovce would belithe total exclusion of) sens itnve 
materials, which is problematic because the term "classified" is 
Often arbitrarily ‘attixed: 

Another choice would be to clear members of the Refugee 
Board, as ‘members of a federal tribunal, to receive “such 
information. They would however not be able to share its source 


with claimant and counsel. Still, by utilizing the substance’*o£ 
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the information, members could share those elements relevant to 
their decision so that claimants may respond to materials that 
might be detrimental to their case. Each such case would help to 
determine a particular experience, and in this respect the 
practice of American authorities is instructive. 

In the United States, the handling of classified materials 
is specifically dealt with by regulation. The regulation applies 
to asylum proceedings before an Immigration judge during an 
exclusion or deportation hearing. RieLelL nM Chat210On “and 
Naturalization Service, as a party to the proceeding, may submit 
non-record classified evidence to be considered by the 
Immigration judge. The judge may disclose to the applicant the 
evidence or any part of it if the source would not thereby be 
compromised. Whether or not the evidence itself is disclosed, 
the applicant has a right to be informed of the nature of the 
evidence and whether it concerns country conditions or relates to 
the applicant personally. 

Such a provision might be desirable in our law to ensure 
some element of procedural fairness in dealing with classified 
evidence from the documentation centre when used in refugee 
hearings.)> The Sconly provisions: in’ our Act iwhichd might) cover 
sensitive information are Sections 39, 40 and 72. They do not 
affect the determination of whether a person is a refugee as 
defi ned einsiSecti onilse2'.o¢f ¢the Acthltbhut mather saaffectcrehe 
determination of whether the Convention refugee is excluded from 


protection for reasons of national security. In such a case, the 
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filing of a security certificate precludes the examination of 
such evidence by any body responsible for refugee determination. 
Recent amendments to these sections seem to provide protection to 
claimants by providing them with at least some idea of the 


circumstances giving rise to a security report. (See Section 39, 


Appendix III.) In the refugee scontext, however, Ces 
appropriate to provide for an explicit right to respond to_ the 


allegations. 


A second area in which documentation is vital is that of 
law. At the present time, the only decisions available to 
participants in the process are those of the IAB and the Federal 
Court, but there is no information on how positive refugee 
determinations are arrived at by the Minister. 

The Documentation Division would be responsible for 
collecting and analyzing decisions made in the Canadian refugee 
system as well as in systems abroad, Confidentiality would be 
safeguarded by reporting decisions without identifying the 
Claimant. The centre would also collect up-to-date regulations 
and policy guidelines that relate to the refugee determination 
process, 

The German documentation institutions in Bonn, aztrndecg.f; 
Wiesbaden and Ansbach provide us with valuable experience in this 


whole area, 


Thus, 


i 
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the Bonn centre 


Searches literature on refugee jurisprudence 


ancaa tor matlLong Ob COUNCILES, ObaGGLGine 


Provides material and listings of biblio- 


graphy; 


Disthibutes,, won a subscription «basi sn eindex 
Cardia .0n (COUnrts decisions eine q.Germany 
regarding refugees, and index cards 
containing information on refugee producing 
countries. Based on the cards, the client 
Ca nO Dita 1 Ne re) I ti De ros ec t.1.0.n Seac.im st Ort an 


documents; 


Disseminates intormation on new legal trends 
ine Gehmanye, and. abroad nas. sohey concern 


refugees; 


Provides situation reports on crises areas 


and countries of origin; 


Compiles legal and administrative practices 
regarding refugees in the Lander (provinces) 


of the Federal Republic; 


Es tablwashes “comtiacts, to obtain expert 


opinions; 
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8. Co-operates in the preparation of relevant 


publications (documentation, magazines); 


a Co-operates with authoritative bodies and 


working groups; and 


10. Arranges conferences and meetings. * 


The German systems ot documentation also provide us with 
various models of structure and funding. The centre in Bonn is 
funded by the government but guided by representatives of various 
NGOS who form the board of directors. The centre in Zirndorf is 
funded by the government and is part of the independent body that 
makes refugee decisions (comparable to our proposed RB). The 
centres in Wiesbaden and Ansbach are creatures of the 


administrative courts. 


I propose that the Documentation Division be a part of the 
RB, and recommend that a board of advisors be attached to the 
division. If the RB is a division of the newly constituted 
Immigration and Refugee Board (IRB), then it would be possible to 
locate the division in the IRB, in which case its facilities 
could be used by both the IAB and the RB. (See page 143 for 
description’ of apRB?) Such a board would be composed of 
representatives of External Affairs and other information 
gathering parts of government, as well as members of NGOs that 
have a special interest in the formation and Operation of such a 
centre. 


* From a report by E. Ziegler, Minister's Delegate, 
after an extensive tour ot documentation centres. 
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I further propose that the Division be initially staffed by 
a jdirector, i-legal~ research counsel)" a’ ibrarivan and two 


assistants with computer training. 


I further propose that classified information be segregated 
and accessible to the RB members, the director, the legal 


research counsel and the staff of the Division. 


Se yy a 


3% Education Division 


The Division will address itself to three groups: 


Oo Those associated with the decision-making process of 


the RB, which includes the ROs; 


Oo Those who utilize the system or have an impact upon it, 
like refugee claimants and counsel as well as members of the 


Federal Court; 
ro) The’ public at large. 
Activities might include the following: 


Oo Initial and on-going training of all who are involved 


in the refugee process; 
re) Close liaison with the UNHCR; 


Oo Close co-operation with the Documentation Division; 


joint publication of a newsletter; 


Oo Conterences and seminars in various parts of the 


country. 


Tne Education DlVvision _coulds also act asvamsgencrar infor- 


mation office on behalf of the RB and disseminate to the regional 
panels information collected by the Documentation Division. 

I recommend that the Education Division be part of the RB, 
and be initially staffed by a director, an intormation ofiacer 


and an assistant. 
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4. The Refugee Board in the Governmental Structure 


Three possibilities would appear to suggest themselves. 


oO One, that the RB be a court otf record; 


re) A second, that the RB be a board direct ly Supervised in 
its administrative Capacities by the Minister's office; 


re) A third, that the IAB be restructured into an 
Immigration and Refugee Board (IRB) with two permanent divisions, 
one concerning itself exclusively with immigration appeals (IAB) 
and the other being the RB. Both the IAB and the RB, it should 
be emphasized, would function entirely independently; only their 
ultimate administrative locus would be found in the IRB. 

Ofte che= three possibilities, 1 preker aynew stricture, the 
IRB, within which the IAB and RB would function. This 
arrangement would take advantage of the already existing central 
and regional structures of the IAB, which could readily be 


expanded to serve the new body. 
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IV FURTHER CONSIDERATIONS 


1. Treatment of Claimant While in Canada 

In a perfect world, where refugees could be identified and 
granted protection within days or even a few weeks, there would 
‘be no need to concern ourselves overly much with their rights and 
our obligations during the determination period. The complexity 
of the determination itself and the difficulties inherent in the 
development and presentation of the claim of the refugee 
necessarily dictate that the process be considerably longer. 
While awaiting the decision, the refugee claimant must eat, 
sleep, be clothed and live with dignity. TO provide, a fair 
procedure in law that is inaccessible in practice because the 
Claimant is forced to withdraw the claim for economic reasons, is 
to deny protection to indigent refugees. Canadajvas aupamtyauc 
the U.N. Convention, has an implied obligation to ensure that 
claimants are provided with the necessities of life and are ina 
position to fully pursue their claim to protection. 

We have recognized this obligation in our immigration 
policy. Section 8.01(4)(a) of the Immigration Manual states that 
snecanada S legislation “and policy with? reqand sto 
refugees is...to ensure that persons claiming to be 
Convention refugees are given every opportunity and 

assistance in advancing that claim; 
and, Section, 8.11 (2)astates, that 
o«wewWe must make -it possible. fon, claimants, to awake the 


Outcome of their claims without undue physical or economic 
hardship. 
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we have attempted to provide refugees who have no other 
means of support with the opportunity to seek and engage in 
employment pending their determination. While our efforts have 
been well-intentioned, the practical results have often been less 


than) ‘satisfactory. 


A. Employment Authorizations 


Under our current regulations, only those refugees who claim 
refugee status under the existing legislative schenie (i.e., in an 
immigration inquiry) are eligible for employment authorizations. 
They must tirst have contravened the law and an inquiry have been 
convened before they qualify for an employment authorization. 
This has resulted in a waiting period of up to eight months, an 
intolerable span of time for a person who does not have any 
financial resources. 

In view of the fact that I have recommended that persons 
have a right to make a claim in Canada regardless of their 
immigration status; this problem should no longer exist. Such 
Persons ‘showld shave Var might eto apply formem ployment 
authorizations and be so informed by the RO, and directed to the 
appropriate CIC. The immigration regulations should so provide 
and also clearly state that the sole criterion for the issuance 
of an employment authorization is financial need. 

At present, employment authorizations are issued only after 
Claimants have obtained a written offer of employment, an often 
impossible task in view of the fact they are unable to provide 


prospective employers with evidence of their ability to work 
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legally in Canada. 

It has been suggested that a generic work authorization 
would alleviate this problem and establish a less costly and more 
streamlined process. As of January 16, 1985, CEIC did instruct 
its offices to begin issuing what is in fact a generic employment 
authorization, by adapting the present form. THissetypewoL 
authorization is issued only after the claimant has completed the 
required medical examination which is necessary for employment in 
certain industries. Until it is completed, job specific 
authorizations are issued. An effort is also being made to have 
claimants undergo medical examinations at an earlier time in the 
process. 

This report supports the institution of generic employment 
authorizations for refugee claimants and, further, recommends 
that the RO at the initial interview inform the claimant about 
medical examination, in order to shorten the time for which job 
specitic authorizations are necessary. 

I further recommend that claimants be permitted to use 
Canada Employment Centres to find employment. The number of 
claimants is small and any assistance they can be given in 
locating employment will also reduce the overall cost of the 
system because fewer claimants will have to rely on social 


assistance payments. 
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B. Social Assistance Payments 


The granting of an authorization to work in Canada is often 
insufficient since many claimants are unable to find employment. 
im view of -the current unemployment crisis and the 
disadvantageous position of claimants as job seekers, this is not 
Surprising. In our federal system, welfare assistance is a jOLrt 
endeavour of both federal and provincial governments, the 
federal government providing funding for provincial plans under 
the Canada Assistance Plan, and the provinces under their ‘own 
provincial welfare plans. The payment of assistance is 
administered provincially and provinces must meet the 
requirements of the Canada Assistance Plan to obtain funding from 
the federal government. In administering the payment of welfare, 
the provinces set their own qualifying criteria, with the result 
that payments to individuals vary from province to province. 
Thus, claimants have been dealt with by provinces both in an 
inconsistent and often insufficient fashion. Some provinces have 
only recently given even minimal assistance to claimants. 

The task of making sure that claimants are provided with the 
necessities of life 1s an obligation. of the DEOVINCES aS TLty aS OL 
the federal government and claimants should be assured proper 
treatment either by an amendment to the Canada Assistance Plan, 
explicitly prohibiting provincial legislation that discriminates 
in the payment of assistance on the basis of immigration status, 


Or by means of federal/provincial agreements. 
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The trend toward considering immigration status as an 
irrelevant. factor insadetermiming eligibibity) itormsocmal 
assistance is evident in recent case law,* and the suggestions 
made here are consistent with this trend. The same principles 
should be applied to all other areas of assistance: day-care 
subsidies, housing, etc., and in particular to the provision of 
medical assistance. Access to medical treatment is of particular 
concern, because refugees are often seriously traumatized, having 
suftered physical and/or emotional torture. The claimant should 
be treated no differently than other persons living in the 
province. These; matters should also be -the subjectsiof 
provincial/tederal discussions. 

What is here recommended will not unduly burden the public 
coffers, for the number of claimants requiring assistance is 
small and the determination procedures proposed earlier 
relatively speedy. In any event, those are the costs we have 


assumed aS a party to the U.N. Convention and Protocol. 


* Richardson v. Commissioner of Metropolitan 
Toronto, Department of Social Services and one other 
appeal, 25 -A.C.W.S.(2d) 226, (COnte Diver. = Apri 
TOF 1984") 
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C. Student Authorizations 

The immigration regulations as they presently exist do not 
provide for the issuance of student authorizations to claimants 
and sone wr childrens This’ is generally handled in an extra-legal 
fashion whereby the CEIC assures the school authorities EhaGerte 
will overlook violations of the EMO rac ror ACty" lo 7 6. The 
immigration regulations should be amended to permit refugee 
claimants and their families to apply for.and obtain student 


authorizations. 


Dis Special Retugee Documentation 


Presently there is no provision tor making a refugee claim 
unless the claimant is Out-of-status, that 1s," until he/she has 
technically violated the Immigration Act or Regulations. I have 
reconmended elsewhere that this procedure be abandoned and that 
refugee status may be claimed regardless of immigration status 
within prescribed time limits. 

Logic would suggest that the moment someone makes a claim to 
refugee status he/she moves into a special category of moral and 
juridical concern. The person may have arrived as a visitor or 
Student and thereby have enjoyed the privileges as well as 
experienced the restrictions which such status would ordinarily 
Confer: But when refugee status is claimed the person's 
juridical opportunities for remaining in Canada are of a special 
kind and effectively alter the nature of his/her immigration 


standing, even if it has not been abrogated. A person may 
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continue to study or to visit Canada, but is now insiay particular 
category to which the law addresses itself in a singular way. 

Therefore, it has been widely suggested that we follow the 
French example and issue a special identity card which marks the 
bearer as a refugee claimant. It also has been suggested that 
refugee claimants be recognized as a particular immigration 
category and given a form of immigration status _in Canada. 

These suggestions have been opposed by others who warn 
against the creation of a special class of "refugee," for if the 
process is protracted the claimant may become a "permanent 
refugee in Canada." Further, opponents say, the creation of a 
special immigration status provides the opportunity for 
discrimination against refugees, as is the case in many countries 
that impose employment, travel and residency restrictions on 
Convention refugees. It might also open the possibility of 
being less generous with refugees in our territory by responding 
to their request for landing in a restrictive fashion when 
economic and other pressures surface. 

I recommend that the refugee claimant be issued special 
documentation, as opposed to special status.* Since it is 
proposed that the determination process be shortened 
considerably, and in view of the recommendation that the 
distinction between in-status and out-of-status claims be 
abandoned, the issuance of a special refugee claimant's document 


would have distinct advantages. This would be particularly true 


* See also pages 77 to 79. 
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if it would enable the bearer to obtain an employment 
authorization and thereby short-cut existing complications. (On 
this, see pages 145 and 146.) The document would not confer a 
new type of immigration status on the claimant, but would serve 
to identify the claimant as a person who qualifies for certain 
privileges. 

In December 1984, a document was issued by CEIC (see 
Appendix VI) which appears to be suitable, except that the title 
might be changed to better indicate that it is a document which 
identifies the bearer as a claimant. It would also appear 
unnecessary to indicate on the form the money the claimant 
possesses, On the whole, the issuance of this document to 


claimants is supported by this report. 


3. Family Reunification 


Our current law treats refugees as individuals and their 
relationship to others in the home country is considered only 
insofar as the latter's fate is relevant evidence in determining 
whether the claimant is a refugee. Once a person is determined 
to be a refugee ( a process which now can involve years of 
waiting) he/she must often wait additional years to be reunited 
with family. Extensive discussions with refugees and the 
private organizations representing them in Canada, the United 
States and in Europe, as well as with UNHCR representatives 
everywhere, have convinced me of the need to take a different 


approach. 
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Refugees more than anyone else are people in need of roots. 
Roots are more than genealogical lineages, they are people, and 
particularly they are the constituents of a person's family. The 
Final Act of the United Nations Conference of Plenipotentiaries 
on the Status of Refugees and Stateless Persons unanimously made 
the tollowing recommendation: 

eeeCOonsidering that the unity of the family, 
the natural fundamental group of society, is 
an essential right of the refugee, and that 
such unity is constantly threatened, 
andi.caCCOonding —Ctotthe orricldincommentvary 
of the ad hoc Committee on Statelessness and 
Related Problems the rights granted to a 
retugee are extended to members of his 
Da nuleny i, [the Committee] recommends to 
Governments to take the necessary measures 
for the protection of the refugee's family, 
especially with a view to: (1) Ensuring that 
ther Unmty Fore there gugqecss.” iat ieiy eis 
mMaintained.... 

It is important that we recognize the genuine refugee and 
accord such a person the status vouchsafed under the Convention 
and our law. But to dovonly this; or to do this and bersamlaronmy 
about family reunification, is to do either only half the job, or 
to mix involuntary cruelty with voluntary kindness. Tt is. note 
suagested that such is the purpose of any Canadian official nor 
is it the purpose of: Canadian practice and procedure,, bDucasin 
effect this is what does take place. We take time and care to 
establish a person's refugee status and thereby determine that 
he/she has a right novseto, be Ine turned sCOe Che eCOlUn Cl yaon 


persecution. In. all likelihood we will seaccord the rertucec 


permanent residence in Canada. Wwe grant such a person permission 
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to work, social benefits and other means of establishing 
himself/herself inyour country; but what the refugee needs 
equally badly and without delay is to be reunited with his/her 
family so that together they can take root in Canada. 

Any delay, therefore, in bringing about family reunification 
RUE COUMIe Megbomuhe “spi riite of they/Comve ntriionvandsof.-our 
humanitarian tradition. I strongly recommend that immediate 
family members of the refugee recognized by the RB, whether in 
Canada or not, be automatically recognized as Convention refugees 


and that our posts abroad be bound by this recognition. 


The Immigration Manual states in Section 8.17(2), referring 

to refugees who desire to sponsor family members from abroad: 

Once it has been determined that a refugee 
in Canada is a Convention refugee, the CIC 
concerned will immediately notify the 
appropriate post abroad. Also they will 
consider the facilitation of early admission 
by way of a Minister's permit, provided 
medical and background requirements have 
been satisfied.... 

While this provision appears on its face to provide a 
sufficiently broad and flexible mechanism for what I have 
recommended above, its application has been more restrictive. 
CEIC sees the issuance of a Minister's permit as an exceptional 
measure to be exercised when the circumstances are such that the 
family of the refugee faces some danger and cannot await the 


normal processing of the necessary applications. It is therefore 


only in these cases that facilitation is recommended in practice. 
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This can result in a considerable delay, for it takes 12-18 
months before the refugee becomes a permanent resident in Canada 
and can even commence sponsorship proceedings, which then may 
take 4-18 months more depending on the visa office processing the 
applications. 

I strongly recommend that Minister's permits be issued to 
the family as a matter of course. It has been suggested that to 
do so would place the refugee in a privileged position for no 
good reason, and that to be fair, the families of all immigrants 
or citizens would have to be treated in the same manner. But the 
POSltrvon ioOfs.a.jrefugee, 1s different from, what qf. Chesmnonnrar 
immigrant. Immigrants leave their country voluntarily after 
planning their departure. Refugees, by their very nature, act 
under duress and their actions are not carefully planned. It 
cannot be said that they have "chosen" to leave their families; 
they are not given realistic options and their departure is very 
often a desperate flight. 

It is therefore recommended that the Immigration Manual be 
clarified in order to ensure facilitation of early entry for the 
families of Convention refugees. 

When the family apply to come to Canada, their entry should 
therefore be facilitated by the issuance of Minister's permits 
(of course, with the usual safeguards). This is no mere legal 
device; more often than not it will correspond to the realities 
of the situation. The recognition of a person's refugee status 


in Canada will in all likelihood have deleterious effects upon 


ie os 
his/her family who are prone to be considered hostages. And if 
they should find themselves presently in a third country and such 
danger does not exist, the categorization of the refugee's family 
as refugees will urge upon us the speedy implementation of the 
process sol, admibtings thems toiour ‘country. 
ne this respecte “yfamily"omaght#an anys number sof instances’ be 

interpretedsimore: broadly and morel generously than) law and 
practice now permite The osuf fering tofrvra refugee is notetruby 
alibeyaated Thon ya portion of histlovediones Gani @joinn him/her 
--and only after a long wait--while others may be barred al- 
tecethienn fi rom com G . DEL EI Sh swie lesbo sk cep arene nel nid aatine 
Pcommendationmmmader bys thearyinternativonabe Institute) of 
Humanitarian Law which suggested that in particular cases 

«eeCOnSideration should however be given to 

widening this concept where the _ social 

custom recognizes a more extended family 

undies ¢ 
Surely the numbers of those who would be admitted are so few when 


conpared with our total refugee and humanitarian admissions that 


they may be deemed negligible. Here clearly is an opportunity to 
play out the true humanitarian purposes of our refugee admission 


process. Being half generous is sometimes equal to not being 


generous’ at all. 


* International Institute lof Humanitarian ‘Law, Round 
panleron  REDUGeEeS PnsiOrD ite (Plornence, italy) 4-6 
June wt9+9:) »roager d0gs 
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I therefore recommend that close family members of the 
refugee who is accepted for permanent residence be recognized as 
Convention refugees and issued Minister's permits to facilitate 
their early entry into Canada, and that their applications for 
permanent residence be processed from within Canada concurrently 
with that of the refugee himself/herself. I further recommend 
that where the needs of the refugee so suggest, admission under 
thevclassification, of family reunlifticationmbewinternprercuma- 
broadly and generously as possible. 

A more generous application ot the family concept does not 
circumvent the purposes of our immigration policy. Rather, it 
will serve the larger interests of Canadian policy, in that it 
promotes the well-being of all those who live within our borders. 
Speedy and generous family reunification iS an expression of our 
desire to do not only the legally necessary, but also that which 


is decent and humane. 


4. Counsel 

A. Principle 

Our legislation provides for the refugee a right to counsel 
at an examination under oath and also at the inquiry at which the 
refugee makes his/her claim. Claimants, however, are not by law 
Quaranteed the right to have counsel present at examinations and 


interviews conducted before the inquiry. 
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While the valuable guarantee of a right to counsel is 
afforded in the existing system, its scope is unnecessarily 
limited. It is the policy of the CEIC not to permit counsel to 
attend with refugees at examinations conducted by immigration 
officers at ports-of-entry, even when the refugee has indicated 
he/she wishes to make a claim and even when detention is 
considered by a senior immigration officer. This limitation runs 


° c . 5 TN ? 
counter Govbasicyprinciples. “Le droit du refugie a un conseil 
° ° . ° A td . 
des ce moment s'inspire du principle que le refugié qui__cherche 


la__ protection du Canada devrait avoir droit a un conseil pendant 


tous ses entretiens avec les autorites Canadiennes."* 

Refugees need and deserve any assistance we can provide. 
They are usually distrustful of authority, for in their country 
of origin it is the authorities that have permitted or engaged in 
serious violations of human rights. The presence of counsel, 
should the refugee so desire, would lessen his/her insecurity. 
It would also assist the interviewing officer(s) in determining 
the relevant facts, as counsel can assist in providing evidence 
which the refugee possesses, or in obtaining information from 
persons in Canada. It is particularly important that counsel be 
permitted to, be present to submit evidence and make 
representations when the issue of detention is considered. 

The right to counsel is a fundamental and important right in 
our legal tradition, so important that we have enshrined it as a 


* Rapport prepare par l'Association des Avocats en 
Immigration, Montreal, 1982. 
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protection in our Constitution Act, 1982. In the refugee context 
the right to counsel is even more important, for the refugee 
faces a legal process which may ultimately affect his/her 
security and safety. It is recommended, therefore, that the 
refugee claimant have the right to counsel as soon as a claim is 
made, that he/she be advised of this right and that it be 


enshrined in our legislation. 


B. Contact 

A right to counsel, however, is of little significance if 
refugees have no knowledge of how to contact counsel, or if they 
have no financial means to pay for it. 

It is suggested that a request for counsel that is non- 
specific be referred at once to the local legal aid office which 
should be made aware of the claimant's request. It will also be 
helpful if in the major refugee centres NGOS would pool their 
resources to establish an information office where the claimant 
May receive additional advice and assistance and be provided with 
names of lawyers who practice in the refugee field. A co- 
Operative endeavour of this kind is in the interest both of the 


refugee claimant and of governmental expediency. 
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C. Cost of Counsel 

While it is generally desirable that counsel be a lawyer 
(who would be engaged and paid for either by the claimant or 
through legal aid), it is often equally satisfactory to have the 
Claimant represented by competent counsel who is not a lawyer. 
In such cases the NGO pool might provide for volunteers who by 
knowledge and experience have become expert in representing 
refugee claimants. The latter should be given the choice of what 
kind of support system to invoke, 

One point needs to be stressed once again: the old adage 
that "those who are their own lawyers have fools for clients" 
applies especially to refugees. The presence of counsel in the 
process is essential not only for the refugee claimant, but for 
the fairness of the process itself. The whole exercise falters 
and justice is thwarted if the truth is not elicited--and while 
the presence of counsel is not a guarantee for the establishment 
of truth, it is a shield for claimants much in need of protection 
and assistance. The legal aid offices in some provinces have 
failed to recognize this and are inconsistent in the granting of 
certificates to claimants. It may well be that all counsel 
should be free to the claimant.* At a minimum, discussions 
should be held with provincial legal aid plan administrators to 
ensure claimants are not denied certificates. 


* Recommendation by the Social Justice Committee of 
Montreal. 
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5a Interpreting Services 


The poor quality of interpreting as a serious deficiency in 
the present system was described earlier, on page 34. While it is 
recognized that it might be impractical financially to provide 
excellence in this area, the following suggestions are made for 


consideration: 


ve) Interpreters should be required to have completed 
secondary school according (to, provincial, standamec seo a 
equivalency, for it is unlikely that their vocabulary would be 


sufficient without such a level of formal education; 


re) Interpreters should not be classified at a low clerical 
level within the civil service structure, nor should they be 
required to perform clerical duties as they are at present. It 
is not surprising that qualified interpreters are not attracted 
to this position with its low rate of pay and the unskilled 
clerical duties which must be performed as part of their 


function; 


Oo There should be formal testing procedures to ensure 


fluency in English or French and another language; 


re) There should be formal training programmes to 
familiarize interpreters with the procedures within which they 


will function and the special terminology in use; 
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re) Hhe gsalary levels should be -closer -to that of the 


private sector. 


6. Prosecution of Refugees 


Arcure Bers oLtMehe COonventron prohini7 tS -Che “1mposs.t1 onsoEr 
penalties for illegal entry or presence, on refugees who enter or 
remain in a contracting state when they come directly from the 
country of persecution and present themselves to the authorities 
without delay and show good cause for their actions. This should 
be reflected in the legislation by an amendment to Sections 95, 
Yowanau7 Ol the immigration Act. 

DMtarmoaCloatinei ns fLianealily “disposed “Of, nt  cannoc, be 
determined if the claimant is entitled to the protection of 
Article 31. It is therefore recommended that the Act be further 
amended to prohibit any prosecutions for illegal entry or 


presence in Canada during the determination process. 


7. UNHCR 

The office of the United Nations High Commissioner for 
Refugees (UNHCR) was established on January 1, 195l, by resolut- 
ion of the General Assembly of the United Nations. One of the 
duties of the High Commissioner is to provide international 
protection to refugees. The High Commissioner is also the 
authority which supervises the application of the international 
conventions. The aforementioned resolution (428 (v)) calls for 


cooperation between states and the UNHCR, and this principle is 
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repeated in the Preamble to the Convention. 

Presently, UNHCR representatives participate in RSAC meet- 
ings and provide valuable information and advice. While they do 
not have a vote in committee sessions, their opinions are most 
seriously considered and any disagreement is referred for 
personal review to the Chairman of RSAC. Unfortunately, the 
participation of the UNHCR in Canada has not extended to the re- 
determination level, where it would be most helpful. It need 
hardly be added that the process here proposed has been mindful 
of the great advantages which accrue to determinations if a UNHCR 
representative is given an important participatory role. 

While in the past such participation has been in an advisory 
Capacity, it should be emphasized that such a limitation is not 
inherently demanded by the process or by the nature of the 
participants. 

Quite on the contrary, whether or not a person is a refugee 
is a question which is not so much one of Canadian law; rather, 
it belongs to the realm of international definition and justice. 
Theoretically, therefore, this determination could be made by 
anyone, Or any group of people who are expert in the field of 
refugee determination and hence by appointees of the United 


Nations. 
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This is in fact the case in Belgium where determinations are 
made by UNHCR representatives. In Italy and France, an official 
of the world body is a regular member of the panel of judges. It 
Deol Oubeenmnoteds that the UNHCR exists inal political 
environment (such as wanting to influence a pacer taer State into 
adopting certain measures, or funding considerations), which 
might influence UNHCR representatives who are in a decision- 


making role.* 


Since the advisory role of the UNHCR representative has in 
thetpast provensvery’ satisfactory ins the Canadian’ context it 
should be continued. Ehel swen gmunot much pare capat ronewr ll 


continue to lie in the informational, moral and persuasive realm. 


UNHCR input is most easily made in Model B where final 
determination takes place through a central panel. No such 
participation, however, is easily possible for Models A and C 
which feature regional determination. In order to abide by the 
general principles laid down--principles which we have observed 
in the past--and in order not to weaken the system by effectively 
excluding or diminishing UNHCR participation, the following as 


recommended: 


* Interview with Protessom Alte Grahle Madsen, 
November 1984. 
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re) In both Models A and C, when the three-member panel is 
not unanimous in its rejection, a transcript must be prepared and 
submitted to the UNHCR representative for review. If the latter 
considers the majority decision dubious, or even wrong, the panel 
will reconsider its decision taking into account the objections 


raised by the UNHCR representative; 


o The panel may also initially decide to hold a decision in 
abeyance, pending advice from the UNHCR representative on a novel 


Om difticult. problem- 


re) UNHCR representatives could travel to various centres 
and act aS amici Curiae in cases in which the decision-maker so 
requestedeor iwihe ne fi thie sUNHCR ted Taye (Wasim pOtstanit. The 
representative should be entitled to be present at all hearings, 
atpall- levels, ,-atcall hlocations,; cand be ablelto, vollcesopintlons 
during the decision-making deliberations. 

In many ways the greatest contribution that the UNHCR 
representative will make will lie not so much in- comments on 
individual decisions as in an upgrading of the whole system. The 
representative could sit as an ex-officio member on the board of 
the Documentation Division and work in close cooperation with the 
Education Division. 

En. that capacity he/she would be expected to travel 
throughout the country, participating in seminars which would re- 
enforce the principles governing determination and provide the 


latest information available. 
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It may well be that if either Model A or C were adopted the 
UNHCR might have to increase its representation in Canada to some 
degree. The procedures here proposed are not aimed at reducing 
the impact of such representation; but given the size of the 
SOUNErY ange hes des tmabitetyeof moral hearings no other 
alternatives have come to mind. 

I might add that while Model B best fits the requirements of 
UNHCR participation, Models A and C do not run counter to 
internationally accepted principles. All the Models feature 
central policy-making though not necessarily decision-making. 
This is acceptable by UNHCR standards. 

eeelin the case of a federal State, the 
expression “central authority” also covers 
the competent federal authority functioning 
at the provincial level. Moreover, even as 
regandsipnon—tederaljss tates; gothe ternepia 
Ceibt ara tiOwltiy. | a eavyies sO Dene stile 


possibility for having more than one central 
authority. * 


8. Review of the Federal Court 

Rie lini Guate OnmACtmpmoOvudes no right of appeaty by 
unsuccessful applicants from decisions of the IAB on applications 
for re-determination. Presently these decisions are reviewable 
only by the Federal Court of Appeal under Section 28 of the 
Federal Court Act. Is it; desinable: that .a right«<of, appeal be 


provided? The following will attempt to analyse briefly the 


* UNHCR recommendation number R(81)16, Principle 2, 
Section WL. 
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legal features and the practical implications Of judicial seview 
and appeal. 

The supervisory jurisdiction of the courts Over feceral 
administration agencies is contained in Sections 18 and 28 of the 
Federal, COourtuAce, section 28 provides a basis £Om s)udre ual 
review of decisions of federal tribunals by the Federal Court of 
Appeal. The decisions of the IAB in refugee re-determinations 
are reviewable under Section 28. Section, 18 gives the Trial 
Division jurisdiction to issue the traditional prerogative writs 
against administrative tribunals where the Court of Appeal does 
not have jurisdiction, The decision of the Minister rejecting a 
claim to Convention refugee status would be reviewable under 
Section 18 which, however, is rarely used for such a purpose.* 
The supervisory jurisdiction of the Court is usually invoked by 


way of a Section 28 review of the IAB's decision. 


Under Section 28, the Court has the power to review and set 


aside decisions of the IAB on re-determinations if the IAB: 


a. Failed to observe a principle of natural justice, or 
Otherwise acted beyond or refused to exercise its 


jurisdiction; 


SuBelcauise | the “hegicsilta tion’ provides. for a 


reconsideration by the IAB, most claimants opt for 
suchiGreconsideration rather? thaniva Section 1/8 
application. Further, relief under Section 18 is 
discretionary and the fact that the statute provides 
for a reconsideration by the IAB may cause the court 
to refuse relief. 
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Ds Erred in law in making its decision; or 


cre Based its decision on an erroneous finding of fact that 
it made ina perverse or capricious manner, or without 


regard to the material before it.* 


While the words of the Section create broad grounds for 
activist judicial intervention in administrative matters, the 
Court has interpreted the Section narrowly and has essentially 
stayed within the scope of the traditional prerogative writs. 
Enepractice, the irial Division on an.applicatiom for a. writ of 
certiorari under Section 18 and the Federal Court of Appeal under 
Section 28 apply virtually the same criteria in determining if a 
decision should be overturned. 

Thus, the Federal Court of Appeal will intervene in refugee 
re-determinations only when the IAB has made a jurisdictional 
error or erred in law in reaching its decision. Section 
28(1)(c), as it has been interpreted, appears to add very little. 
The Court does not review or evaluate the evidence and will not 
substitute its view of the evidence and its conclusion for that 
of the IAB. In fact, judicial review of factual determinations 
under Section 28 has remained rather static, despite the trend 
(evident in provincial superior courts) of increased intervention 


through the use of the "reasonable factual basis" test. 


se avreneras Court.Act, Section 2c0Ul).. 
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Section 28 provides an avenue of review that is well 
utilized by refugee claimants, particularly in the past few 
years. Roughly seventy-five percent of the Section 28 
applications before the Court are for the review of refugee re- 
determinations by the IAB. Every application is heard by a panel 
of three judges of the Federal Court of Appeal. At present, it 
can take three to four months before an application is disposed 
OfeDy stnesCourne. 

The supervision by the Court over refugee determinations is 
a necessary and essential protection which should be continued. 
It may not be necessary, however, to have each and every case 
argued orally before a quorum of the Court. It is suggested 
that, by providing tor an appeal in the Immigration Act from 
decisions of the RB, the function of the Federal Court might be 
streamlined without in any way sacrificing the substantive rights 
of claimants. 

When a statute provides for an appeal to the Federal Court 
of Appeal, the Court acts as an appeal and not a review court 
under Section 28. The scope of the appeal depends on the statute 
creating the right to appeal. In the context of a federal 
tribunal making decisions on a judicial or quasi-judicial basis, 
any grounds in Section 28 which are not covered by the statute 
creating the appeal could still be the basis for review by the 
Court. ot sApueal.. The grounds for judicial intervention 
presently available to the refugee must not be limited. As 


* In such a case, both an appeal and a Section 28 
application would be launched. 
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Stated earlier, the scope of review under Section 28 covers 
errors of law and jurisdiction, at least insofar as Section 28 is 
presently interpreted, SSAct wo ea Cried Seno WeViel, © oa 
relatively new Section and its interpretation might change in the 
course of time. Certainly, the language would permit such an 
expansion. It might therefore be appropriate to provide for an 
appeal to the Federal Court of Appeal on the grounds set out in 
Se@cuLion 826% This would ensure that refugee claimants would 
benefit from a possibly more liberal interpretation of that 


Section in the future. 


a) Should the Appeal Be with Leave? 


The requirement that the appellant obtain leave to appeal 
enables the Court to control the number of cases presented 
Orally. The Federal Court Rules require that applications for 
teavembemmade ne writing; and *they are, ifor ithe ‘most part; 
decided without the personal appearance of counsel. The time 
Savings are considerable. Applications for judicial review and 
appeals as of right take anywhere from three to six months 
because the proceedings before the tribunal must be transcribed 
ancg@lorwanded*torthe=Court’ and ‘case’ books prepared and “then 
distributed to the parties. Applications for leave are decided 
on the evidence and written submissions filed by the parties and 
case books are prepared only if leave to appeal is granted. 
Applications for leave to appeal are generally dealt with by the 


Coureioinithhree feo cfour iweek-¢. 
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It is recommended that in Models B and C the appeal to _the 
Federal Court be with leave. Both models provide for an appeal 
Or review within the system and the appeal to the Federal Court 
would ensure that the RB does not act beyond its statutory 
authority, does not misinterpret the law, and does not come to 
factual conclusions unsupportable in law by the evidence. This 
protection can be adequately provided by an appeal with leave. 

In Model A, the leave requirement might present some 
difficulty in view of the UNHCR requirement that there be a 
formal reconsideration of the iclaim. | -Altenoughs an appeal with 
Leave. DrOV ies mami ight iato apply tor reconsideration; wa tude 
reconsideration by a quorum of the Court would not be available 
to every claimant... In view of the fact that. no review sn the 
determination system itself is provided, it would be unwise to 
limit the appeal to the Federal Court if Model A were adopted. 

One might also ask whether the reconsideration by the 
Federal Court in Model A should be a reconsideration on the 
Meni tS eet OtCneswwOLouc, mde tua ls complete review of fact and law. 
Lean! of pthe. Opinion .thatesthis< is4-bothinsundesinabl easand 
unnecessary. It is undesirable because in Model A we have a 
highly specialized expert body making factual determinations 
based on its personal contact with the claimant and in heiephyts 1ok 
its expert knowledge of the special human, social and pol ntavcad 
facets of the refugee problem. To provide an appeal on issues of 
Pract slOethe sede rare eCouit, exw 1 Cha wawidele expert in law, is 


relatively inexpert in many areas affecting refugee determination 
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and has no first-hand contact with the claimant, would be of 
questionable value. The provision of a factual review is not 
essential in Model A because more than one individual hears the 
Claim orally, thereby providing an opportunity for RB members to 
review and discuss each others' findings of fact. 


It__is_ therefore recommended that the Immigration Act be 


amended to provide for an appeal to the Federal Court of Appeal 
on the grounds set out in Section 28. It is recommended that the 


appeal be with leave, except if Model A is adopted, in which 
case there would be an appeal as of right. Where the appeal is 
with leave, it is recommended that the time limits be those 
specified in the Federal Court Rules, and that they be calculated 
from the receipt of the reasons of the RB by the claimant.* 
Where the appeal is without leave, then a 7 day period from 
receipt of reasons would suffice. 

It is further recommended that the Court, if it allows the 
appeal, have the power to reverse the decision of the RB, or 
refemechercase backtito thesReetor as hearing. *) 1t Gsa"essential 
that the Court be given the power to reverse the decision of the 
RB in cases where the facts are not in dispute, in order to avoid 


unnecessary rehearings. 


* The rules presently require that applications for 
leave be filed within 15 days. 


** Suggestion made in meeting with Amnesty 
International, October 1984. 
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b) The Joinder of Applications 


When a person makes a claim at an immigration inquary and 
that claim is rejected by both the RB and the Federal Court of 
Appeal, the claimant has the right to seek judicial review of the 
decision of the adjudicator ordering his/her removal from Canada 
at the conclusion of the inquiry. In order to avoid a series of 


appearances before the Court, the following suggestions are made: 


fe) Thatethex claimant’ who tis ithe "subgectrofvantingut y 
under thesinmigqnat lon rAct~be qivenmid erigitt of tappeai=com tne 
Federal Court of Appeal on the same grounds and in the same 
manner (with or without leave) as the appeal from the decision of 


the RB; 


Oo That the time limits be calculated from the receipt of 
reasons of the RB or the making of the removal order, whichever 


is later; 
Oo That both appeals be considered together by the Court. 


These suggestions would reduce the number of separate 
appearances, before the Court, but “would moumreduce une 


sutstantive rights of claimants. 


=—73 = 


Vv COST 


a Background 
I have attempted to compare the costs of the RB models 


suggested in this report to the costs of the present system. In 
order to achieve this, the services of the Bureau of Management 
Consultants were engaged.* A detailed analysis is available on 
request. Insufficient current data were available for the 
existing process, and therefore a recent study of the existing 
system, completed in June 1983, was used as the basis’ for 
comparison of the two systems. The 1983 study took the Quebec 
region as the data base for the cost estimates. 

The available data permitted a comparative analysis to be 
made only when the RB was considered as a Board supervised by the 
Minister of Employment and Immigration, one of the’ three 
possibilities outlined on page 143. However, some observations 
On the likely costs, if one of the other two options were 
selected, have also been added. 

The following premises were adopted for the purposes of our 
cost analysis. 

It was assumed that review on humanitarian and compassionate 
grounds will be continued through the SRC. It should be noted 
that this step in the process is very costly and that a 


decentralized method would lessen costs considerably. 


* Our consultant was Ms. Francine Gagné, of the Bureau. 
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It has further been assumed that the referral of cases by 
the RO for consideration under special programmes and on other 
humanitarian grounds would be channeled through the SRC. This 
assumption was made because no data were available on the costs 
of the actual procedures, which costs would probably be lower. 

Similarly, it was assumed that all requests for humanitarian 
consideration by the claimant would be made to the SRC rather 
than the local CIC or the Minister's office. These assumptions 
about the role of the SRC therefore raise the cost of the 
proposed models in an artificial fashion, but the lack of data 
appeared to preclude another method of procedure. 

It was assumed that 60 percent of the claimants are 
determined not to be Convention refugees. This percentage refers 
to the total number of claimants without allowing for any 
acceptance of the estimated 15 percent referred by the RO 
initially for consideration outside the refugee stream (persons 
qualifying for special programmes, etc.). The cost estimate is 
therefore somewhat higher than that which would occur in the 
actual operation of the proposed system. 

The estimate for the proposed system is also somewhat higher 
because rather than assume that 0.5 percent of cases would be 
appealed to the Federal Court of Appeal (which would have been 
appropriate for a truly comparative analysis, because that was 
the percentage used in the 1983 study), I posited that 20 percent 
of the total number of cases would be appealed. This figure was 


used because I believe it represents the highest probable 


=/ >= 
percentage, in view of the upgrading of decisions rendered in the 
new RB structure. 

It was also assumed that 5 percent of all cases would 
require enforcement action according to the criteria set out on 
DAaGeS RH4SLOe 7iSs In order to compare the models with the 
existing system, only CEIC resource costs were included, and all 
other costs were included as indirect expenses. 

Costs for full implementation of the Documentation and 
Education Divisions were included. The possibility of phased 
implementation of these Divisions was not considered, but were it 
to be instituted, initial costs would be sharply lower. It must 
be kept in mind that the actual cost of implementation would be 
very different because it varies greatly depending on the volume 
Ores Colvarl mts Dn Domination eo bitenmed th rouwgn ita: Sithudiy,cot 
Mississauga Enforcement claims made at the Mississauga 
ENrOrcenent “Office indicated that the volune of Claims “has 
dropped dramatically (see page 31 of the costing study). The 
Cables” on page, 37 of the “costing study represent the staff 
necessary to handle 1983 levels. The actual numbers required 
today would be considerably lower. It should also be noted that 
any increase in volume can be dealt with ina less costly fashion 
by the use of public members. 

For a truly comparative analysis of the bare determination 
systems, the proposed models were analyzed both with and without 


the Education and the Documentation Divisions. 
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2. Analysis 

The costing study indicates that all three models proposed, 
with or without the Documentation and Education Divisions, are 
less costly than the current system. The current process, with 
1983 volumes, cost $1,043,949.00 per month. For the models, 
without the Documentation and Education Divisions, the costs 


would be: 


Model A $536,408.00 (per month) 
Model B S4b471 O06 U0 (per month) 


Model C $764,963.00 (per month) 


The Education Division and Documentation Division would add 


$23,170.00 per month to the cost, bringing the totals up to: 


Model A 9999707 06.00 (per month) 
Model B $437,938.00 (per month) 


Model C 3/130; .1 35600 (per month) 


(See page 18 of costing study.) 


The most cost efficient model is Model B, which operates at 
approximately 40 percent of the cost of the current system 
without the Education and Documentation Division, and at 42 


percent of the cost of the current system with these Divisions in 
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place. Model C, which is the most expensive model, operates at 
73 percent of the cost of the current system without the 
Education and Documentation Divisions, and at 76 percent with 


these Divisions. 


The cost per case, which would not be significantly affected 
by changes in volume, shows a savings of 56 percent for Model A; 
59 percent for Model B; and 40 percent for Model C. (See Table 


17 of costing study.) 


Because of the conservative estimates used, actual savings 


in the costs of the process would likely be greater. 


As stated earlier, the study assumes that the RB is a Board 
responsible to the Minister. If the RB were an independent court 
of record, then there would be significant capital requirements 
and start-up costs. If the RB were to be located in a 
restructured IRB, the existing IAB organizational structure and 


facilities would provide considerable savings. 


It can be seen that implementation of any of the models 
would not only be financially teasible, but economically 


desirable. 
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CONCLUSION 


I end this report with two observations made by the United 
Nations High Commissioner tor Refugees in the summer of 1984. 

The ability of states to respond positively’ to refugee 
Situations, he said, "depends very largely on a favourable 
climate of public opinion." He further stressed the unhappy fact 
that there has been 

increasing evidence in recent years of 
confusion in the public mind between the 
very special situation of refugees and that 
of the many millions of other aliens who are 
Gndeavourlng COmgailnl enunry sintoecoumcer lec 
othermt harlathereown.Gulhi sitcomsus fom Vhas 
been to the detriment of refugees and has 
tended to impede a sympathetic approach to 
refugees at the official level.* 

We in Canada will do well to heed this caution. Wwe need to 
give urgent attention to promoting a renewed understanding of the 
special situation of the refugee, and both governmental and non- 
governmental organizations will wish to co-operate in doing so. 

One must not forget that other countries are accommodating 
many hundreds of thousands of refugees within their borders, and 
in certain states the retugee population is in excess of one 


million. Moreover, some of these states are amongst the world's 


DOOreSsSE. This, in the wordsion the wii sCommieclOneh ss touna 


* Executive Committee of the High Commission's 


Programme, Thirty-fifth Session, "Note on Inter- 
national Protection.” A/A Ce 96/7643, -9oh, AUGUSE, 
1938. Pages 2..and 3. 


-179- 


tribute to their generosity and...is of inestimable value in 
strengthening the institution of asylum." 

The number of refugees we are asked to admit, and especially 
the number of inland refugee claimants, is small when compared to 
the vastness of our land, the wealth of its resources and the 
peaceful internal and external conditions which are Canada's. To 
be sure, we like everyone else worry about our own well-being, 
but our adherence to the U.N. Convention and the incorporation of 
its principles into Canadian law are flags we have run up on our 
pole of moral purpose, and there they must continue to wave. 

I have already indicated that some historical as well as 
broader considerations of principles, which would ordinarily 
precede this kind of report, will be submitted to the Minister at 
aatete time, .aSs PARI Il. Together both parts may be then 
considered my full report on the Refugee Determination Process in 
Canada. 

I close with a ringing statement made by Ambassador J. Alan 
Beesley in the fall of 1984: 

"Let me say without reservation that there 
will be no retreat from the high’ standard 


of protection Canada has’ achieved in the 
past../% 


z Thirty-fifth Committee of the UNHCR, Geneva, 9th 
October, 1984. 
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TERMS OF REFERENCE 


Objective 


A challenge facing the Government is to find a means of 
providing a scrupulously fair system for determination of refugee 
claims in Canada that is also expeditious and viable given the 
financial and human resource constraints that apply in the public 


sector. 


Such a system must have the flexibility to deal with wide 
variations in volume yet operate within the present overall 


framework of immigration law and policy. 


Terms of Reference 


In the light of the foregoing, the terms of reference for 


Rabbi Gunther Plaut are to be as follows: 


* 


to assess the existing problem and causes of the 
present backlog of refugee claimants in Canada; 


to formulate alternative means of dealing with 
refugee determination either within or independently 
of Immigration programme administration; 


to undertake domestic and international 
consultations to obtain expert advice and guidance 
of a technical nature regarding the functioning of 
both quasi-judicial and administrative apparatuses 
for determination of refugee claims; 


to consult with advocacy and refugee assisting 
groups concerned with refugee claimants in Canada; 


to, takevanto account, 1n considering optulrona 
designs for a refugee determination system, law and 
jurisprudence relevant to the protection of the 
rights of refugee claimants; 


to report back with at least two options that would 
seem to fulfill all or at least the major part of 
the requirements for a Canadian system which would 
respond to human rights commitments, Canada's 
international obligations and the interface with the 
immigration control function. 


The terms of reference have been framed on the understanding 
that no alternatives are excluded and there are no preconditions 
regarding the role being carried out by any of the bodies 
involved in refugee determinations under existing legislation. 
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HEARINGS, SUBMISSIONS, CONSULTATIONS 


Canadian Government 


A. 


CEIC 


Ottawa 

Adjudication Directorate 

W. K. Bell, Director General, Recruitment and Selection Branch 

J. C. Best, Executive Director, Immigration and Demographic Policy 
R. Girard, Director, Refugee Affairs 

CEIC staff 


Toronto 
Mississauga CEIC officers 
Toronto Central CEIC officers 


Vancouver 

George Varnai, Manager, Recruitment and Selection, British Uolumbia - Yukon 
Territory Region 

Department of Extermal Affairs 


Terry Sheehan, Director General, Bureau of Immigration and Social Affairs 


Embassies and Consulates of Canada in Bonn, Geneva, Bern, Paris, Washington 
and Boston 


Immigration Appeal Board 

Dorothy Davey, Vice-Chairman 
Michelle Falardeau-Ramsey, Chairman 
IAB staff and menbers 


Office of the Minister of Employment and Inmigration 


Austin Cooke 


Dennison Moore 
Ian Rankin 


Provincial Govermments 


Quebec 

R. Vigneaux, Sous-Ministre Adjoint, Ministere des Commmautés Culturelles et 
de 1 Immigration 

Ontario 

Eva Allmen, Settlement Services, Ontario Welcome House 
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Clive Joakim, Director, Newcomer Services, Ontario Ministry of Citizenship 
and Culture 


Metropolitan Community Services Department, Toronto 
Peterborough Newcomers' Language and Orientation Committee 


Manitoba 


Gerald L. Clement, Employment Development and Adjustment Coordinator, 
Immigration and Settlement Branch, Department of Labour and Employment Services 


Paul McGeachie, Manager, Newcomer Settlement Unit, Immigration and Settlement 
Branch, Department of Labour and Employment Services 

British Columbia 

John Noble, Deputy Minister of Human Resources 


RSAC 

Susan Davis 
Graham Howell 

J. Stem, Chairman 
E. Ziegler 


RSAC members and staff 


Canadian Non-Governmental Organizations 
Airport Chaplaincy, B. C. 

Amar Singh Lamba, Toronto 

Amnesty Intemational - Canadian Section 
Archdiocese of Toronto 


Association of Concemed Guyanese, Toronto 
Bangladeshi Refugees Group, Montreal 

Baptist Union of Wester Canada 

Bar Associations: Quebec, Ontario and British Columbia 
Calgary Catholic Immigration Society 

Calgary Immigrant Aid Society 

Canadian Council of Churches 

Canadian Jewish Congress 

Canadian Lutheran World Relief 

Canadian Polish Congress 

Catholic Charities of the Archdiocese of Vancouver 


Catholic Commmity Services 
Catholic Social Services, Alberta 
CEDA, Winnipeg 
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Centre for Spanish Speaking People, Toronto 

Centro de Ayuda S.O.S. Guatemala, Montreal 

Children's Home of Winnipeg 

Chinese Canadian National Council 

Cirist  hurch Cathedral, B. C. 

Comite d'Aide aux Refugiés, Montreal 

Comité S.0.S.+Refugiés, Montreal 

Delegation of Concemed Legal, Church and Humanitarian Organizations, Toronto 
Diocése de Chicoutimi 

Diocese de Saint-Jean Longueuil 

Diocese de Timmins 

Federation of Sikh Societies of Canada 

Immigrant Services Society of B. C. 

Inland Refugee Society of B. C. 

Inter—Church Committee for Refugees, Toronto 

Inter-Clinic Immigration Working Group, Toronto 

Interface, Manitoba 

Jewish Family Service Agency, Vancouver 

Legal Services Society, B. C. 

Ligue des Droits et Libertés, Montreal 

Manitoba Advisory Council on Immigration 

Manitoba Intercultural Council 

Manitoba Legal Aid 

MOSAIC, B. C. 

Multicultural Concems Conmittee, B. C. Association of Social Workers 
Orillia and Simcoe County Affirmative Group 

Policy Alliance of Canada 

Saskatoon Open Door Society 

Services pour Immigrants Catholiques, Archev&ché de Quebec 
Social Justice Conmittee, Montreal 

Sri Guru Singh Sabha, Toronto 

Table de Concertatiom des Organismes de Montreal au Service des Refugiés 
Tamil Ealam Society of Canada 

Toronto Refugee Affairs Council 

United) Church, B: -C. 

Vancouver Coalition with World Refugees 
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Worker's Training Programme, Winnipeg 
World Vision; 1B. C:; 
Ukranian Canadian Committee 


France 
Association France Terre d'Asile, Paris 
Commission de Recours: Henriette Taviani, Pierre Riviere, Richard de Warren, Paris 


OFPRA: Francis Roux, President, Gilles Rossett, Director General, Paris 


FRG 

Dr. Eckart Schiffer, Assistant Deputy Minister, Ministry of the Interior, and staff, 
Bonn; members of the Bundestag. 

Wolfgang Weickhardt, Acting Chief of Refugee Determination, Zirndorf 


Switzerland 
Refugee Division, Federal Police, Bem 


USA 
Bureau of Human Rights and Humanitarian Affairs, State Department, Washington, D. C. 


Richard Day, Counsel, Senate Sub-Committee on Immigration and Refugee Policy, 
Washington, D. C. 


Arthur P. Endres Jr., Counsel, House Sub-Committee on Immigration, Refugees and 
Intemational Law, Washington, D. C. 


Gerald S. Hurwitz, Counsel, Chief Immigration Judge, Department of Justice, 
Washington, D. C. 


Refugee Policy Group, Washington, D. C., Dennis Gallagher, Director 

William R. Robie, Chief Immigration Judge, Washington, D. C. 

Diana Zanetti, Assistant Commissioner for Refugee, Asylum and Parole, INS, Washington, 
DewGz 

UNHCR 

Ottawa: Jean-Francois Durieux 


Geneva: W. R. Smyser, Deputy High Conmissioner, Michel Moussalli, Director, 
Intemational Protection, Guy Goodwin-Gill, Ivor Jackson, staff of UNHCR 
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Bonn: Rene von Rooyen, Karola Paul, Dr. Koeffner 
Washington: Joachim Henkel 


Individual Submissions and Contacts 


Prof. Howard Adelman, Refugee Documentation Project, York University 
Dr. F. Allodi, Toronto 

Prof. William H. Angus, Osgoode Hall Law School, York University 
Robert J. Armstrong, lawyer, Toronto 

Rivka Augenfeld, Jewish Immigrant Aid Services, Montreal 

Fr. Robert Beaupre 

David Berger, M. P. 
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Len Bui, Winnipeg 

Charles M. Campbell, Vancouver 

Milly Charon, Montreal 

Christopher Fergus, Montreal 

Susan Fergus, Montreal 

Pierre Goldberger, Montreal 

J. Graham, Inspector, Calgary 

Prof. James C. Hathaway, Osgoode Hall Law School, York University 
Prof. Freda Hawkins, University of Toronto 
Prof. Rhoda Howard, McMaster University 
Barbara Jackman, lawyer, Toronto 

Dr. Stewart Johnson, Winnipeg 

Prof. Alte Grahle-Madsen, Norway 

Hon. Mr. Justice Patrick M. Mahoney, Federal Court of Canada 
David Matas, lawyer, Winnipeg 

Prof. Ed Ratushny, University of Ottawa 
Marlene Reguley, Winnipeg 

Geraldine Sadoway, lawyer, Toronto 
Ramnarine Sahadeo, lawyer, Toronto 
Louis-Albert Vachon, Archeveque de Quebec 
Faye Wakelin, Montreal 

Dr. Lawrence Whitehead, Winnipeg 

Andrew Wlodyka, lawyer, Vancouver 


=... tehe.7 Scie See) Assi vian® 
7 


“yy Wemiees at tis: Viasksicén, 
pA: cs nar: ® og i. 


it 2 a 


sina haa jocuri : 
tm, frees Gas, Greehhee, itiltes doebit. 


‘a? of 


Aas 


1 


ara oy 


Dp a : 
a 


- 


Aa Vee , 
ily 


7 
a 


$i) SEP 


7 nee a 


a 
, ean of 


> tape ete% mero ., icavett wt, 
(. ce ica, Bewral * ae pei? a 
yore?  niefiiealrieg & a 
ae Suz) ie ete a % Stoel wlth at. pm 7 
1 sev Cnsas, Sa te Cees Pree, mn ape 4 etal : 
id | — | i Seog 
; ify : 
. on . er 
pronto t, Tet Me actot (tee (OMe Ties ACERDRER I : 
= =: 2 of awake 3). sh Agee heap apaapbagts eng Cepia» | 
~ eee | nl 7) pt : - 
; Aadiae m. screen tth stringent coal 
7 : —_- am istry hit Wwe dee 4 
A leans 353i niifedioy ont 
7 a ~ om | Tt mL $B. o!\Ean ity A List! y 
a on — — —— ea! grey Ly Fae tT NR a at 
wt ue) cowl pe esi 
Ley haliee res eat OSs ne 
emt) Gite Spee s/t \LQhe) Ge ited yen tars. PM Ga) ) CS Lig 
Pea seit ugh rrr | ie) Ghodaisr-Gi this est Cakes, sobt ot) ii 
. Pate.’ Ve Petoreti Pott ale Pee is i fret Ponct 
1 Le. ee! 121) ad 
es SU 5 “cre SL Ses roe Lt ears 
a oan a 
of, 4m) Je ) aan) ‘Tato se Dacseaesitorn i -., te teeserliy 
, Lincs, ry a a 
C ilige B. duty Oegerde (MD Lew depmee) yp Pu Caer — 
= 7 oe Lary Tre. yrs > beet. f — 
, 
¥ee NE Ne ‘wisi Terioraie Aid Ferviar@. pipes 
= >as = eA-s : 
® 
‘ G@osaersa kh. 


APPENDIX III 


SELECTED PORTIONS OF IMMIGRATION ACT, 1976 AND IMMIGRATION REGULATIONS 


Tit 20a 


7 


WTA UTTAR Oh ates et Gltgeeoer |p ports cee 
7) , 1) o _ - 
| en a 
+ te ; (pot AD me : : 

| iho 
| © a 
| : A’ ° , 

ae wh ou a oi 


() WO yO at 


Definitrons 


-Conveniion 
refugee” 
erefugté..© 


Interpretation 
of “Conven- 
tron” 


Immigration 
objectives 


-186- 


INTERPRETATION 


2. (1) In this Act, 


“Convention refugee” means any person 


who, by reason of a well-founded fear of 
persecution for reasons of race, religion. 
nationality, membership in a particular 
social group or political opinion, 
(a) is outside the country of his nation- 
ality and is unable or, by reason of such 
fear, is unwilling to avail himself of the 
protection of that country, or 


(b) not having a country of nationality. 
js outside the country of his former 
habitual residence and is unable or, by 
reason of such fear, is unwilling to 
return to that country; 


(2) The term “Convention” in the expres- 
sion “Convention refugee” refers to the 
United Nations Convention Relating to the 
Status of Refugees signed at Geneva on t'- 
28th day of July, 1951 and includes the 
Protocol thereto signed at New York on the 
31st day of January, 1967. 


PART ] 
CANADIAN IMMIGRATION POLICY 


: Objectives 


3. It is hereby declared that Canadian 
‘immigration policy and the rules and regula- 
tions made under this Act shall be designed 
and administered in such a manner as to 
promote the domestic and international in- 
terests of Canada recognizing the need 


(g) to fulfil Canada's international legal 


obligations with respect to refugees and to 
uphold its humanitarian tradition with 


respect to the displaced and the 


persecuted, 


Where right to 
come into 
Canada 


Where right to 
remain in 
Canada 


Rights of 
Indians 


Where privilege 
tu Cuine inio or 
temain in 
Canada 


Inadmesibie 
perroas 


Principles 


4. (1) A Canadian citizen and a perma- 
nent resident have a right to come into 
Canada except where, in the case of a per- 
manent resident, it is established that that 
person is a person described in subsection 
27(1). 


(2) Subject to any other Act of Parlia- 
ment, a Canadian citizen, a permanent resi- 
dent and a Convention refugee while lawfully 
in Canada have a right to remain in Canada 
except where 


(a) in the case of a permanent resident, it 
is established that that person is a person 
described in subsection 27(1); and 
(b) in the case of a Convention refugee, it 
is established that that person is a person 
described in paragraph 19(1)(c), (d), (¢). 
(Y/) or (g) or 27(1)(c) or (d) or 27(2)(c) or 
a person who has been convicted of an 
offence under any Act of Parliament for 
which a term of imprisonment of 

(i) more than six months has bcen 

imposed, or 

(ii) five years or more may be imposed 


(3) A person who is registered as an 
Indian pursuant to the Indian Act has, 
whether or not he is a Canadian citizen, the 
same rights and obligations under this Act as 
a Canadian citizen. 


5. (1) No person, other than a person 
describec in section 4, has a right to come 


into or remain in C.:nada. 
PART JI] 


EXCLUSION AND REMOVAL 
Inadmissible Classes 


19. (1) No person shall be grantcd admis- 
sion if he is a member of any of the following 
classes: 

(c) persons who have been cunvicied of an 

offence that. if committed in Canada, con- 

stitutes or, if committed outside Canada, 


would constitute an offence that may be 
punishable under any Act of Parliament 
and for which a maximum term of impris- 
onment of ten years orf more may be 
imposed, except persons who have satisfied 
the Governor in Council that they have 
rehabilitated themselves-and that al Icast 
five years have elapsed since the termina- 
tion of the sentence imposed for the 
offence; . 
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(¢) persons who have engaged in or who 
there are reasonable grounds to believe 
will engage. in acts of espionage or 
subversion against democratic govern- 
ment, institutions or processes, as they are 
understood in Canada, except persons 
who, baving engaged in such acts, have 
satisfied the Minister that their admission 
would not be detrimental to the national 
interest; 


(Y) persons ‘who there are rcasonable 
grounds to believe will, while in Canada, 
engage in of instigate the subversion by 
force of any government, 

(zg) persons who ‘there are rcasonable 
grounds to believe will engage-in acts of 
violence that would or might endanger the 
lives or safety of persons in Canada or are 
members of or are likely to participate 
in the unlawful activities of an organ- 
izetion that is likely t0 engage in 
such acts of violence; 


Removal After Admission 


Reports on 27. (1) Where an immigration officer or 
poamancnt ° ° . ° 
meres peace officer has in his possession informa- 
tion indicating that a permanent resident is a 
person who 
(c) is engaged in or instigating subversion 
by force of any government. 
Repons on (2) Where an immigration officer or peace 
visiion and ° e ; 5 5 
othe pesos Officer has in. his possession information 


indicating that a person in.Canada, other 
than a Canadian citizen or a permanent resi- 
dent, is a person who 
(c) is engaged in or instigating subversion 
by force of any government. 
Minister's Permits 


Issee of permis = 37, (1) The Minister may issue a written 


permit authorizing any person to come into 
or remain in Canada if that person is 


(a) in the case of a person seeking to come 
into Canada, a member of an inadmissible 
class, or 

(5) in the case of a person in Canada, a 
person with respect to' whom a report has 
been or may be made under subsection 
24(2); 


(2) Notwithstanding subsection (1), a 
permit may not be issued to 


When permit 
may not be 
issucd 


(a) a person against whom a_ removal 
order has been made who has not been 
removed from Canada pursuant to such an 
order or has not otherwise left Canada, 
unless an appeal from that order has been 
allowed; 


Conditrons of 
permit 


Extension and 
cancellatwon 


Removal order 
following 
Cancellation of 
permit 


Deportation 


Definition 


Report. nouece 
and rclerral 


Boling of a 
C.nument 


(5) a person to whom a departure notice 
has been issued who has not Ieft Canada; 
or 

(c) a person in Canada witb respect to 
whom an appeal made pursuant to section 
79 has been dismissed. 


(3) A permit shall be in force for such 
period of time not excecding twelve months 
as is specified in the permit. 


(4) The Minister may at any time, in 
writing, extend or cancel a permit. 

(5) The Minister may, upon the cance'e- 
tion or expiration of a permit, make 2 remov- 
al order against the person to whom the 
permit was issued or direct that person to 
Icave Canada within a specified period of 
time. 


(6) Where a person who has been directed 
by the Minister to leave Canada within 2 
specified period of time fails to do so. the 
Minister may make a deportation order: 
2eainst that nerson. 


Safety and Security of Canada 


39. (J) In this section and section 40, 
“Review Committee™ has the meaning 
assigned to that expression by the Canad- 
an Security Intelligence Service Act. 


(2) Where the Minister and the Solici- 
tor General are of the opinion, based on 
security or criminal intelligence reports 
received and considered by them, that a 
person, other than a Canadian citizen, is 


(a) in the case of a permanent resident, 
a person described in subparagraph 
19(1)(d@)(ii) or paragraph 19(1)(e) or 
(g) or 27(1)(c), or 


(6) in any other case, a _ person 

described in any of paragraphs 19(1)(d) 

to (g) or 27(2)(c), 
they may make a report to the Review 
Committce and shall, within ten days after 
the report is made, cause a notice to be 
sent informing the person that following 
an investigation in relation thercto, a 
deportation order may be made against 
thal person. 

(3) Where a report is made to the 
Review Commitice pursuant to subsection 
(2), the Minister may cause to be filed 


with an immigration officer, a senior 
immigration officer or an adjudicator, as 
required for the purposes of this Act, a 
document stating that, in the opinion of 
the Minister and the Solicitor General, the 
person named in the document is, 


Aarlustion of 
the C oncdion 
Nee wets 
Ieichhgence 
Sersue Act 


GS: siement to be 
seni lo person 
ellecied 


t ifcer of 
CAument 


(a2) in the case of a permanent resident, 
a person described, in subparagraph 
19(1)(d)(ii) or paragraph 19(1)(e) or 
(g) or 27(1)(c); or 

(b) in any other case, a person described 
in any of paragraphs 19(1)(d) to (g) or 
27(2)(c). 


(4) Where a report is made to the 
Review Committee pursuant to subsection 
(2), the Review Committee shall investi- 
gate the grounds on which it is based and 
for that purpose subsections 39(2) and (3) 
and sections 43, 44 and 48 to 5] of the 
Canadian Security Intelligence Service 
Act apply, with such modifications as the 
circumstances require, to the investigation 
as if the investigation were conducted in 
relation to a complaint made pursuant to 
section 42 of that Act, except that 


(a) a reference in any of those provi- 
sions to “deputy head™ shall be read asa 
reference to the Minister and the Solici- 
tor Gencral; and 


(b) paragraph 5O(a@) of that Act does 
not apply with respect to the person 
concerning whom the report is made. 


(5) The Review Committee shall, as 
soon as practicable after a report is made 
to it pursuant to subsection (2), send to the 
person with respect to whom the report is 
made a statement summarizing such infor- 
mation available to it as will enable the 
person to be as fully informed as possible 
of the circumstances giving rise to the 


report. 


(6) Subject to subsection (7) but not- 
withstanding any other provision of this 
Act, where a document with respect to any 
person is filed pursuant to subsection (3) 
with 

(a) an immigration officer, 


(i) that officer is justified in taking, 
with respect to thal person, any action 
referred to in section 20 or subsection 
27(1) or (2), as the case may be, and 
(ii) the Deputy Minister is justified 
in taking, with respect to that person, 
any action referred to in subsection 
27(3); and 
(b) a senior immigration officer, that 
officer is justified in taking, with respect 
to that person, any action referred to in 
subsection 23(3) or (4). 
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Report 


Security 
certifecates 


Ot frect af 
corbificate 


(7) Notwithstanding anything in this 
Act, where a report is made to the Review 
Committee pursuant to subsection (2), an 
inquiry under this Act concerning the 
person in respect of whom the report 1s 
made shall not be commenced or, if com- 
menced, shall be adjourned until the 
Review Committee has, pursuant to sub 
section (8), made a report to the Governor 
in Council with respect to that person and 
the Governor in Council has made a deci- 
sion in relation thereto. 


(8) The Review Commitice shall, 


(a) on completion of an investigation 1. 
relation to a report made to it pursuant 
to subsection (2), make a report to the 
Governor in Council containing its con- 
clusion whether or not a certificate 
should be issued under subsection 40(1) 
and the grounds on which that conclu- 
sion is based; and 


(b) at the same time as or after a report 
is made pursuant to paragraph (a), pro- 
vide the person with respect to whom 
the report is made with a report contain- 
ing the conclusion referred to in that 
paragraph. 


40. (1) Where, after considering a 
report made by the Review Committee 
referred to in paragraph 39(8)(a), the 
Governor in Council is satisfied that the 
person with respect to whom the report 
was made is 


(a) in the case of a permanent resident, 
a person described in subparagraph 
19(1)(d)(ii) or paragraph 19(1)(e) or 
(g) or 27(1)(c), or 
(h) in any other case, a person 
described in any of paragraphs 19(1)(d) 
to (g) or 27(21(c). 
the Governor in Council may direct the 
Minister to issue a certificate to that 
eficct. 


(2) A certificate issued under subsection 
(1) is. in any prosecution or other procecd- 
ing under or arising oul of this Act, con- 
clusive proof of the matters stated thercin 
without proof of the sgnature or official 
character of the person appearing to havc 
signed the certificate unless called into 
auestion by the Minister.” 


Where claim to 
scfugee status 
Bt inquiry 


Referral to 
Minister 


Transcript to be 
provided 


Determination 
of refuzec 
status by 
Minter 


Communication 
of dctermina- 
ton 


Right to 
counsel 


a 
Determination of Refugee Status 


45. (1) Where, at any time during an 
inquiry, the person who is the subject of the 
inquiry claims that he is a Convention 
refugee, the inquiry shall be continued and, 
if it is determined that, but for the person's 
claim that he is a Convention refugee, 8 
removal order or a departure notice would be 
made or issued with respect to that person, 
the inquiry shall be adjourned and that 
person shall be examined under oath by a 
scnior immigration officer respecting his 
claim. 


(2) When a person who claims that he is @ 
Convention refugee is examined under oath 
pursuant to subsection (1), his claim, to 
gether with a transcript of the examination 
with respect thereto, shall be referred to the 
Minister for determination. 


(3) A copy of the transcript of an exami- 
nation under oath referred to in subsection 
(1) shall be forwarded to the person who 
claims that he is a Convention refugee. 


(4) Where a person's claim is referred to 
the Minister pursuant to subsection (2), the 
Minister shall refer the claim and the tran- 
script of the examination under oath with 
respect thereto to the Refugee Status Advi- 
sory Committee established pursuant to 
section 48 for consideration and, after having 
obtained the advice of that Committee, shall 
determine whether or not the person is a 
Convention refugee. 


(5) When the Minister makes a determi- 
nation with respect to a person's claim that 
he is a Convention refugee, the Minister 
shall thereupon in writing inform the senior 
immigration officer who conducted the 
examination under oath respecting the claim 


and the person who claimed to be a Conven- 
tion refugee of his determination. 


(6) Every person with respect to whom an 
examination under oath is to be held pursu- 
ant to subsection (1) shall be informed that 
he has the right to obtain the services of a 
barrister or solicitor or other counsel and to 
be represented by any such counsel at his 
examination and shall be given a reasonable 
opportunity, if he so desires and at his own 
expense, to obtain such counsel. 
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refugee 


Where 
Convention 
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Refugee Status 
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46. (1) Where a senior immigration offi- 
cer is informed pursuant to subsection 45(5) 
that a person is not a Convention refugee, he 
shall, as soon as reasonably practicable, 
cause the inquiry concerning that person to 
be resumed by the adjudicator who was pre- 
siding at the inquiry or by any other 
adjudicator, but no inquiry shall be resumed 
in any case where the person makes an 
application to the Board pursuant to subsec- 
tion 70(1) for a redetermination of his claim 
that he is a Convention refugee until such 
time as the Board informs the Minister of its 
decision with respect thereto. 

(2) Where a person 


(a) has been determined by the Minister 
not to be a Convention refugee and the 
time has expired within which an applica- 
tion for a redetermination under subsec- 
tion 70(1) may be made, or 
(b) has been determined by the Board not 
to be a Convention refugee, 
the adjudicator who presides at the inquiry 
caused to be resumed pursuant to subsection 
(1) shall make the removal order or issue the 
departure notice that would have been made 
or issued but for that person's claim that he 
was a Convention refugee. 


47. (1) Where a senior immigration offi- 
cer is informed that a person has been deter- 
mined by the Minister or the Board to be a 
Convention refugee, he shall cause the inqui- 
ry concerning that person to be resumed by 
the adjudicator who was presiding at the 
inquiry or by any other adjudicator, who 
shall determine whether or not that person is 
a person described in subsection 4(2). 

(2) Where an adjudicator determines that 
a Convention refugee is not a Convention 
refugee described in subsection 4(2), he shall 
make the removal order or issue the depar- 
ture notice, as the case may be, with respect 
to that Convention refugee. 


(3) Where an adjudicator determines that 
a Convention refugee is a Convention 
refugee described in subsection 4(2), he 
shall, notwithstanding any other provision of 
this Act or the regulations, allow that person 
to remain in Canada. 


48. (1) There is hereby established a 
Refugee Status Advisory Committee for the 
purpose of advising the Minister in respect of 
any case where a person claims that he is a 
Convention refugee. 


(2) The Minister shall appoint such per- 
sons as he considers appropriate to be mem- 
bers of the Refugee Status Advisory 
Committee. 
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ie as 54. (1) Unless otherwise directed by the Declaration (2) Where an application is made to the 
Minister, a person against whom a removal oremins ~~ Board pursuant to subsection (1), the 
order is made may be allowed to leave application shall be accompanied by a copy 
Canada voluntarily and to select the country of the transcript of the examination under 
for which he wishes to depart. oath referred to in subsection 45(1) and shall 
FS enna iWin poienianot allowed:to leave contain or be accompanied by a declaration 
on Canada voluntarily and to sclect the country oles prliceneunocuoa lye veeat 
for which he wishes to depart pursuart to (a) the nature of the basis of the 
subsection (1), he shall, subject to subsection application; 
(3), be removed from Canada to (b) a statement in reasonable detail of the 
(a) the country from which he came to facts on which the application is based; 
Canada: (c) a summary in reasonable detail of the 
(b) the country in which he last perma- information and evidence intended to be 
nently resided before he came to Canada; offered at the hearing; and 
(c) the country of which he is a national (d) such other representations as the 
or citizen; or applicant deems relevant to the applica- 
(d) the country of his birth. tion. 
icm (3) Where a person is to be removea eee 71. (1) Where the Board receives an 
be) aration 


from Canada and no country referred toin 
subsection (2) is willing to receive him, the 
person, with the approval of the Minister, 
or the Minister, may select any other 
country that is willing to receive that 
person within a reasonable time as the 
country to which that person shall be 
removed. 

55. Notwithstanding subsections 54(2) 
and (3), a Convention refugee shall not be 
removed from Canada to a country where his 
life or freedom would be threatened on 
account of his race, religion, nationality, 
membership in a particular social group or 
political opinion unless he is 

(a) a member of an inadmissible class 

described in paragraph 19(1)(c), (e), Y) or 

(g), 

(b) a person described 

27(1Xc) or 27(2Xc¢), oF 

(c) a person who has been convicted in 

Canada of an offence under any Act of Par- 

liament for which a term of imprisonment 

of ten years or more may be imposed, 
and the Minister is of the opinion that the 
person should not be allowed to remain in 
Canada. 


Removal of 
Convention 
refugee 


in paragraph 


Redeterminations and Appeals 


Appheation for == 70. (1) A person who claims to be a Con- 
icfuper claim VENtiOn refugee and has been informed in 
writing by the Minister pursuant to subsec- 
tion 45(5) that he is not a Convention 
refugee may, within such period of time as !s 
prescribed, make an application to the Board 
for a redetermination of his claim that he 1s 8 


Conventi-n refugec. 


and dispusition 


thereof 


Minister may 
be represented 


Notificatian of 
decision 


Reasons 


Appeals by 
permanent 
residents and 


possession of 


returning 


sesident permits 


application referred to in subsection 70(2), it 
shall forthwith consider the application and 
if, on the basis of such consideration, it is of 
the opinion that there are reasonable grounds 
to believe that a claim could, upon the hear- 
ing of the application, be established, it shall 
allow the application to proceed, and in any 
other case it shall refuse to allow the applica- 
tion to proceed and shall thereupon deter- 
mine that the person is not a Convention 
refugee. 

(2) Where pursuant to subsection (1) the 
Board allows an application to proceed, it 


shall notify the Minister of the time and 


place where the application is to be heard 
and afford the Minister a reasonable oppor- 
tunity to be heard. 


(3) Where the Board has made its deter- 
mination as to whether or not a person is a 
Convention refugee, it shall, in writing, 
inform the Minister and the applicant of its 
decision. 


(4) The Board may, and at the request of 
the applicant or the Minister shall, give rea- 
sons for its determination. 


72. (1) Subject to subsection Q)e 
where a removal order is made against a 
permanent resident or against a person 
lawfully in possession of a valid returning 
resident permit issued to him pursuant to 
the regulations, that person may appeal to 
the Board on either or both of the follow- 
ing grounds, namely, 


Appeals by 
Convention 
refugees and 
persons with 
visas 
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(a) on any ground of appeal that involves 
@ question of law or fact, or mixed law and 
fact; and 

(5) on the ground that, having regard to 
all the circumstances of the case, the 
person should not be removed from 
Canada. 


(2) Where a removal order is made 


against a person who 


(a) has been determined by the Minisier 
or the Board to be a Convention refugee 
but is not a permanent resident, or 

(5) seeks admission and at the time that a 
report with respect to him was made by an 
immigration officer pursuant to subsection 
20(1) was in possession of a valid visa, 


that person may, subject to subsection (3), 
appeal to the Board on cither or both of the 
following grounds, namely, 


Where limited 
right of appeal 


Appeal by 
Minister 


Reopening of 
inquiry and 
additional 
evidence 


(c) on any ground of appeal that involves 
a question of Jaw or fact, or mixed Jaw and 
fact, and 

(d) on the ground that, having regard to 
the existence of compassionate or humani- 
tarian considerations, the person should 
not be removed from Canada. 

(3) Where a deportation order is made 
against a person described in subsection 
(1) or paragraph (2)(a) or (6) who 

(a) is a person with respect to whom a 
certificate referred to in subsection 
40(1) has been issued. or 
(5) has been determined by an adjudica- 
tor to be a member of an inadmissible 
class described in paragraph 19(1)(e), (/) 
or (g), 
that person may appeal to the Board on any 
ground of appeal that involves a question of 
law or fact, or mixed Jaw and fact. 


73. The Minister may appeal to the Board 
on any ground of appeal that involves a 
question of Jaw or fact, or mixed law and 
fact, from a decision by an adjudicator that a 
person who was the subject of an inquiry is a 
person who may be granted admission or is 
not a person against whom a removal order 
should be made. 


74. The Board may order that an inquiry 
that has given rise to an appeal be reopened 
before the adjudicator who presided at the 
inquiry or some other adjudicator for the 
receiving of any additional evidence or tes- 
timony, and the adjudicator who presides at 
the reopened inquiry shall file a copy of the 
minutes of the reopened inquiry, together 
with his assessment of such additional evi- 
dence or testimony, with the Board for its 
consideration in disposing of the appeal. 


Disposition of 
appeal 


Idem 


75. (1) The Board may dispose of an 


appeal made pursuant to section 72 


(a) by allowing it; 

(5) by dismissing it; or 

(c) in the case of an appeal pursuant to 
paragraph 72(1)(5) or 72(2)(d), by direct- 
ing that execution of the removal order be 
stayed. 


(2) The Board may dispose of an appeal 


made pursuant to section 73 


Deemed appes! 
in Certain cases 
» here appes) 
allowed 


W'bere appeal 
silowed 


Terms of stay 
of execution 


cancel direction 


(a) by allowing it and making the remova! 
order that the adjudicator who was presid- 
ing at the inquiry should have made: or 

(5) by dismissing it. 

(3) Where the Board disposes of an appeal 
made pursuant to section 73 by allowing it 
and making a removal order against the 
person, that person shall, where he would 
have had an appeal pursuant to this Act if 
such order had been made by an adjudicator 
after an inquiry, be deemed to have made an 
appeal to the Board pursuant to paragraph 
72(1)(8) or 72(2)(d), as the case may be. 


76. (1) Where the Board allows an appeal 
made pursuant to section 72, it shall quash 
the removal order that was made against the 
appellant and may 

(a) make any other removal order that the 

adjudicator who was presiding at the 

inquiry should have made; or 

(5) in the case of an appellant other than 

a permanent resident, direct that he be 

examined as a person secking admission at 

a port of entry. 


(2) Where the Board disposes of an appeal 
by directing that execution of a removal 
order be stayed, the person concerned shall 
be allowed to come into or remain in Canada 
under such terms and conditions as the 
Board may determine and the Board shall 
review the case from time to time as it 
considers necessary or advisable. 


(3) Where the Board has disposed of an 
appeal by directing that execution of a re- 
moval order be stayed, it may, at any time, 

(a2) amend any terms and _ conditions 

imposed under subsection (2) or impose 

new terms and conditions; or 

(b) cancel its direction staying the execu- 

tion of a removal order and 

(i) dismiss the appeal and direct that 
the order be executed as soon as reason- 
ably practicable, or 

(ii) allow the appeal and take any other 
action that it might have taken pursuznrt 
to subsection (1). 
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Appeals to the Federal Court of Appeal 


84. An appeal lies to the Federal Court of 
Appeal on any question of law, including a 
question of jurisdiction, from a decision of 


the Board on an appeal under this Act if 
Icave to appeal is granted by that Court 
based on an application for Icave to appeal 
filed with that Court within fifteen days 
after the decision appealed from is pro- 
nounced or within such extended time as a 
judge of that Court may, for special reasons, 
allow. 


PART VI 
ENFORCEMENT 


Offences and Punishment 


95. Every person who 

(a) comes into Canada at any place other 
than a port of entry and fails to report to 
an immigration officer for examination as 
required by subsection 12(1), 

(bh) comes into Canada or remains therein 
by use of a false or improperly obtained 
passport, visa or other document pertain- 
ing to his admission or by reason of any 
frsudulent or improper means or misrepre- 
sentation of any material fact, 

(«) is or came into Canada to become a 
member of a crew and, without the 
approval of an immigration officer, failed 
to be on the vehicle when it left a port of 
entry, 


(k) remains in Canada without the wni- 
ten authority of an immigration officer 
after he ceases to be a visitor, 
(J) knowingly contravenes any existing 
term or condition subject to which be was 
granted admission or contravenes any term 
or condition added or as varied pursuant to 
subsection 17(2), or 
(m) knowingly induces, aids or abets or 
attempts to induce, aid or abet any person 
to contravene any provision of this Act or 
the regulations, 

is guilty of an offence and is liable 
(n) on conviction on indictment, to a fine 
not exceeding five thousand dollars or to 
imprisonment for a term not exceeding 
two years or to both, or 
(0) on summary conviction, to a fine not 
excecding one thousand dollars or to 
imprisonment for a term not exceeding six 
months or to both. 


96. Every person against whom a removal 
order is made who 

(2) is removed from or Icaves Canada, 

and 


NW ie 


General 
punishnient 


F aemption 
from 
scgulstions 


(6) comes into Canada contrary to subsec- 
tion 57(1) or (2) 


is guilty of an offence and is liable 


(c) on conviction on indjctment, to impris- 
onment for a term not exceeding two 
years, or 

(d) on summary conviction, to a fine not 
exceeding one thousand dollars or to 
impnsonment for a term not exceeding six 
months or to both. 


99. Every person who knowingly contra- 
venes any provision of this Act or the revuse- 
tions or any order or direction lawfully made 
o1 given thereunder for which no punishment 
is elsewhere provided in this Act is guilty of 
an offence and is liable on summary convic- 
tion to a fine not exceeding one thousand 
dollars or to imprisonment for a term not 
exceeding six months or to both. 
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(2) The Governor in Council may by regu- 
Jation exempt any person from any regula- 
tion made under subsection (J) or otherwise 
facilitate the admission of any person wheic 
the Governor in Council is satisfied that the 
person should be exempted from such regula- 
tion or his admissicn should be facilitated for 
reasons of public policy or due to the exist- 
ence of compassionate or humanitanan 
considerations. 


=}03s 
IMMIGRATION REGULATIONS 


Employment Authorizations 


18. (1) Subject to subsection 19(1), no person, other than a 
Canadian citizen or permanent residert, shall engage or con- 
tinue in employment in Canada without a valid and subsisting 
employment authorization. 


(2) No person who is in possession of a valid and subsisting 
employment authorization shall continue in employment in 
Canada unless he complies with each of the terms and condi- 
tions specified in the authorization. 


19(4) A person in Canada may make an application for the 
purpose of obtaining an employment authorization if he is 
(c) a person who is in possession of a valid and subsisting 
employment authorization or the spouse or unmarried son 
or daughter of that person, 
(e) the holder of a permit referred to in section 37 of the 
Act or the spouse or unmarried son or daughter of that 
person; 
(iii) of any intergovernmental organization in which 
Canada participates, or 
as a member of the suite of any such diplomat, consular 
officer, representative or official; 


(j) a person who has been determined by the Minister, 
pursuant to section 45 of the Act, or the Board, pursuant 
to section 7] of the Act, to be a Convention refugee, or 
has been recognized by a visa officer to be a Convention 
refugee; or 
(k) a person who, in the opinion of an immigration offi- 
cer, could not otherwise subsist without public assistance 
and who 
(ii) has been examined under oath pursuant to subsec- 
tion 45(1) of the Act and whose claim to Convention 
refugee status has not been determined, by the Minis- 
ter, pursuant to section 45 of the Act, or the Board, 
pursuant to section 71 of the Act, 
(iv) is a person against whom a removal o?der has been 
made that cannot be executed, 
(vi) is a person awaiting the determination of an appeal 
under the Act commenced with respect to a removal 
order made against him. 


* This subsection has been amended to read as it did prior to its amendment in December, 1984. 
It will again refér to a person who has made a claim to Convention refugee status, rather 
than a person who has already been examined under Section 45 of the Act. The new 
subsection took effect on January 31, 1985, but the new text was not available to me 
at the writing of this report. 
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GUIDELINES 
8.06 DETERMINATION OF “ELIGIBILITY” FOR REFUGEE STATUS 


1) The following procedures are for the use of senior immigration officers in 
Canada to assist them in interviewing persons claiming to be Convention 
refugees. These procedures will be used to develop the information required 
by the Refugee Status Advisory Committee (RSAC). The immigration officer 
will not makes a determination or recommendation. 


2) These procedures are intended as a guide only as they reflect 
interpretations (few of which are applicable to all cases or under all 
circumstances) made by other signatory countries and the legal adviser to 
the UNHCR. They may, however, shed some light on the many factors which 
must be considered in dealing with claimants to refugee status. In 
particular, they should assist officers in developing an interview technique 
most likely to produce the information required to make a determination of 
eligibility or ineligibility for refugee status. 


8.07 REFUGEE DEFINITION 


1) The key to determining eligibility for refugee status is the definition of 
refugee contained in A2. It follows that a thorough understanding of every 
part of the definition is essential if a just and impartial determination of 
eligibility is to be made. Outlined hereunder is a breakdown of the 
definition with interpretations. 


a) “By reason of a well-founded fear of persecution” ... This is the most 
difficult part of the refugee definition to interpret and the source of 


most appeal decisions in various signatory states. “Well-founded fear” 
is normally interpreted to mean that the person has either actually been 
the victim of persecution or can show good reasons why he fears 
persecution. As “fear” is a subjective feeling, “well-founded” provides 
the objective element and imposes an obligation on the applicant to 
provide such indications as will enable the determining authority to 
decide whether the applicant has good grounds to fear persecution. 
“Persecution”, in the context of the refugee definition, has not been, 
and is unlikely to ever be, defined. This is not an oversight on the 
part of the drafters of the Convention but simply a recognition that 
persecution will vary according to the feelings and opinions of the 
individual and is therefore subject to infinite variation. “Persecution” 
must be related to the grounds outlined in the definition, i.e., race, 
religion, nationality, membership in a particular social group, or 
political opinion: 


i) “Race” denotes not only major ethnic groups such as black, white, 
European, African, etc., but also embraces the social concept, e.g.-, 
Jews, Gypsies, a particular tribe or minority, racial or ethnic. 


IE 8.0/7 


b) 


ii) 


iii) 


iv) 
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“Religion and Nationality” are generally self-explanatory and may 
include, in the case of nationality, ethnic origin and/or race. In 
a few cases, e-g-, Jews, persecution may be on any of these grounds, 
depending on how they are perceived by the government of the country 
concerned. 


“Particular Social Group” was added to the refugee definition at the 
suggestion of the Swedish representation. It is intended to include 
such groups as the nobility, capitalists, land owners, civil 
servants, businessmen, farmers, members of trade unions, social 
clubs or societies or any other group who may be persecuted solely 
on the grounds of such memberships. 


“Political Opinion”, in its widest context, embraces anyone who is 
persecuted on grounds that they are alleged or known to hold 
opinions contrary to, or critical of, the government or ruling 
party. The Convention seeks to protect persons who would be subject 
to political persecution resulting from circumstances beyond their 
control (peacefully working in support of a political party or 
cause). While recognizing that the struggle for a certain political 
conviction is a fundamental right, it is not intended to protect any 
person who commits a crime or uses violence beyond that necessary 
for the defence of his life. Terrorists and ordinary criminals 
fleeing prosecution are therefore not protected. 


i) The degree to which one's liberty or rights (as outlined in the 


stg ig) 


Universal Declaration of Human Rights) are restricted is, in most 
cases, more indicative of persecution than the particular right 
which is curtailed. For example, the right to work, to just and 
favourable conditions of work, etc., outlined in Article 23 of the 
Human Rights Declaration, while laudable objectives, may well be 
beyond the power or the ability of the government to achieve. 
Failure to grant every citizen these rights would therefore scarcely 
constitute persecution. 


On the other hand, flagrant violation of some basic human rights, 
such as denial of a fair and impartial trial, or other rights, 
particularly where these are combined with unduly severe punishment 
or penalty, are normally considered to constitute persecution. 


c) Some of the factors which may always be considered as leading to 
persecution if perpetrated on the grounds mentioned in the refugee 
definition are: 


i) 


ii) 


Slavery or servitude without compensation or at a minimal level 
totally inconsistent with the person's qualifications; 


Torture and cruel, inhuman or degrading treatment, 


d) 


e) 
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iii) Threat to life, liberty and security of person; 


iv) Arbitrary arrest, detention or exile, except during emergencies 
where such measures are considered necessary to safeguard the safety 
and rights of others and to maintain order; 


v) Continued harassment, detention or arrests of anyone because of 
known or suspected political opinions, race, religion or membership 
in a particular social group. 


All of the above will normally be perpetrated by the government or police 
authorities of the country in question. It will still constitute 
persecution, however, if the perpetrators are other nationals, whose 
actions are tolerated by the authorities in such a manner as to leave the 
person concerned virtually unprotected. 


Some other factors which may constitute persecution, depending on the 
individual or circumstances, and which merit careful consideration are: 


1) Exile from one's country or to a remote area within that country for 
reasons contained in the refugee definition; 


ii) “Member of a family” may or may not be sufficient reason to assume 
the person concerned will be subject to persecution. While this is 
likely in the case of relatives of high ranking officials or members 
of a former government, there are also cases where some members of a 
family may be outspoken supporters of the government and other 
members persecuted because they are considered political 
adversaries. 


Finally, only persecution which is specific and personal is likely to 
make a person eligible for refugee status. Vague generalized statements 
which relate to other persons or the fact that the government is 
oppressive, etc., will only indicate a possibility of persecution if, 
combined with specific examples of how this affected the claimant. 


f) "For reasons of race, religion, nationality, membership in a particular 


social group, or political opinion’... Persecution must be feared for one 


of the reasons stated in the definition. Whether the person concerned is 
a member of a racial, religious or national minority that is known to be 
persecuted will, of course, be relatively easy to determine. In the case 
of a social group or political opinion, it is necessary to determine 
whether the person is considered a political adversary because of such 
membership and thus, subject to persecution. It should be noted that 
several weak grounds may cumulatively make the fear of persecution 
well-founded. 


co] wt 
e 
A PF Employment and immigration Canada Empico ei 'mmgraton Canada 


IMMIGRATION GUIDE 


1E 8.07 MANUAL ne Od DE L’IMMIGRATION 


2) 


g) ee. is outside the country of his nationalit ..eOree-not having a count 
of nationality...outside the country of his former habitual 
residence’..elt follows from the word “is” that the person need not have 
left his country for the reasons mentioned but he must be outside the 
country because of these reasons. If the person did not leave because of 
fear of persecution, then it is a question of establishing what has 
happened since he left which would make his fear of persecution 
well-founded. Examples of the latter could be changes in government in 
the country concerned, imposition of new laws or regulations which could 
constitute persecution of a minority or, in the case of an individual 
outside his country, association with emigré circles considered hostile 
by authorities in his country of origin. Au important factor to note is 
that a person possessing a nationality must fear persecution in the 
country of his nationality, and a stateless person, in the country of his 
former habitual residence. The term “former habitual residence” is 
interpreted to mean the country in which the person resided and in which 
he suffered persecution, or fears he would suffer persecution, if he 
returned to it. 


h) ...’is unable or, by reason of such fear, is unwilling”... "“Unable™ refers 
primarily to stateless refugees who have been refused passports or other 
protection by their own government. “Unwilling” refers to refugees who 
refuse to accept the protection of the country of their nationality 
because of a well-founded fear of persecution. 


From the foregoing, it will be seen that establishing whether or not there 
is well-founded fear of persecution for the specific reasons mentioned in 
the definition is of paramount importance. Leading questions should be 
avoided and any claim to persecution by an applicant should be followed by 
questions designed to clarify such claim. The following factors may provide 
some indication of whether the applicant has a well-founded fear of 
persecution: 


a) Membership in a minority group — social, political, ethnic, national or 
religious; 


b) Whether this group was persecuted and, if so, for what reasons; 


c) History of incidents indicating persecution of the applicant or his close 
relatives; 


d) His mode of-exit — legal, illegal, at the risk of injury or life or 
otherwise; 


e) Date of departure from home country; 
f) Previous opportunities to apply for refugee status (particularly in other 


signatory states listed in Appendix “A” to IS 3). The decision of the 
authorities in that state with regard to refugee status; 


U ¥ Employment and immigration Canada Emplor et Immigration Canada 


IMMIGRATION -198- GUIDE 
MANUAL DE L’IMMIGRATION IE 8.97 


g) The stringency of exit controls imposed by the applicant's country of 
origin; 


h) The political beliefs and/or activities of the applicant while in his 
country, whether or not he was ever punished for political as opposed to 
other crimes; 


i) Whether the applicant ever received punishment for a non-political 
offence which appeared inappropriate, i.e., unduly severe, to the offence 


committed; 


j) Reasons for wishing to stay in Canada (do they appear to indicate fear or 
simply a desire for improvement of economic and/or social status); 


k) His experience in obtaining education or training, employment, housing 
and social benefits, as compared with the experiences of his fellow 
nationals and members of his community. 


8.08 RELATED TERMS 


There are many terms which are erroneously considered synonymous with “refugee” 
such as “stateless person”, “displaced person”, “asylum seeker”, “defector”, 
etc.. Any of these persons may or may not also be refugees. The key is whether 
the reason for statelessness, displacement, defection, or seeking asylum is a 
well-founded fear of persecution on the grounds mentioned in the refugee 
definition. It should be noted that any of the actions implied in the above 
‘terms may also be taken for reasons totally unrelated to persecution, e.g., a 
person may be displaced because of war or natural disasters; a person may defect 
for reasons of social and/or economic betterment or simply because he disagrees 
with the laws or policies of his country; a person may, in some cases, become 
stateless by renouncing his citizenship for various reasons; a person may seek 
asylum from the consequences of a criminal act. 


8.09 PROBLEM AREAS 


1) While the applicant may, on occasion, be in a position to call witnesses or 
present documentary evidence in support of his statements, such occasions 
are apt to be rare. It follows, from the very situation in which he finds 
himself as an exile, that he is not apt to be in a position to submit 
conclusive evidence. 


2) Another problem area relates to fear of prosecution as opposed to fear of 
persecution. Deserting seamen often claim they will suffer persecution on 
return to their country because they deserted their ship. The relevant 
question in these cases is whether the applicant will be treated any more 
harshly than any other deserting seaman from that country. Persecution 
implies discriminatory or special treatment and, in the case of a refugee, 
on grounds or his race, religion, nationality, membership in a particular 
social group, or political opinion. The same principle can be applied to 
other types of applicants for refugee status. 
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Manifestly Unfounded Claims Guidelines Summary 


The guidelines presently in use by RSAC create four categories of manifestly 
unfounded claims. These are: 


a) Claims that present no evidence on any of the five essential criteria of the 
definition (race, religion, nationality, political opinion or membership in 
a particular social group). 


b) Claims where the evidence presented is so manifestly umrealiable that no 
reasonable person could believe it. 


c) Claims made under Section 45 when the claimant has already submitted an in- 
status claim and the second claim presents no new information. 


d) Claims made by the spouse of a rejected claimant when the claim is based solely 
on the rejected spouse's claim. 


APPENDIX V 


SELECTED PORTIONS OF U.N. CONVENTION AND PROTOCOL 
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CHAPTER I 


GENERAL PROVISIONS 


Article 1] 


Definition of the term “Refugee” 


A. For the purposes of the present Convention, the term “refugee” 


shall apply to any person who: 


(1) Has been considered a refugee under the Arrangements of 12 May 


1926 and 30 June 1928 or under the Conventions of 28 October 1933 and 
10 February 1938, the Protocol of 14 September 1939 or the Constitution 
of the International Refugee Organization; 


Decisions of non-eligibility taken by the International Refugee Organ- 


ization during the period of its activities shall not prevent the status of 
refugee being accorded to persons who fulfil the conditions of paragraph 2 
of this section; 


(2) As a result of events occurring before 1 January 1951 and owing 


to well-founded fear of being persecuted for reasons of race, religion, 
nationality, membership of a particular social group or political opinion, 
is Outside the country of his nationality and is unable or, owing to such 
fear, is unwilling to avail himself of the protection of that country; or who, 
not having a nationality and being outside the country of his former 
habitual residence as a result of such events, is unable or, owing to such 
fear, is unwilling to return to it. 


In the case of a person who has more than one nationality, the term 


“the country of his nationality” shall mean each of the countries of which 
he is a national, and a person shall not be deemed to be lacking the pro- 
tection of the country of his nationality if, without any valid reason based 
on well-founded fear, he has not availed himself of the protection of one 
of the countries of which he is a national. 


B. (1) For the purposes of this Convention, the words “events occur- 


ring before 1 January 1951” in Article 1, Section A, shall be understood 
to mean either: 


(a) “events occurring in Europe before 1 January 1951” or 
(6) “events occurring in Europe or elsewhere before 1 January 1951” 


and each Contracting State shall make a declaration at the time of Sig- 
nature, ratification or accession, specifying which of these meanings 
it applies for the purpose of its obligations under this Convention. 


(2) Any Contracting State which has adopted alternative (a) may at 
any time extend its obligations by adopting alternative (b) by means of a 
notification addressed to the Secretary-General of the United Nations. 
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C. This Convention shall cease to apply to any person falling under 
the terms of Section A if: 


(1) He has voluntarily re-availed himself of the protection of the country 
of his nationality; or 


(2) Having lost his nationality, he has voluntarily re-acquired it; or 


(3) He has acquired a new nationality, and enjoys the protection of 
the country of his new nationality; or 


(4) He has voluntarily re-established himself in the country which he 
left or outside which he remained owing to fear of persecution; or 


(5) He can no longer, because the circumstances in connexion with 
which he has been recognized as a refugee have ceased to exist, continue 
to refuse to avail himself of the protection of the country of his nationality; 

Provided that this paragraph shall not apply to a refugee falling under 
section A (1) of this Article who is able to invoke compelling reasons arising 
out of previous persecution for refusing to avail himself of the protection 
of the country of nationality; 


(6) Being a person who has no nationality he is, because the circum- 
stances in connexion with which he has been recognized as a refugee have 
ceased to exist, able to return to the country of his former habitual residence; 

Provided that this paragraph shall not apply to a refugee falling under 
section A (1) of this Article who is able to invoke compelling reasons arising 
out of previous persecution for refusing to return to the country of his 
former habitual residence. 


D. This Convention shall not apply to persons who are at present 
receiving from organs or agencies of the United Nations other than the 
United Nations High Commissioner for Refugees protection or assistance. 

When such protection or assistance has ceased for any reason, without 
the position of such persons being definitively settled in accordance with 
the relevant resolutions adopted by the General Assembly of the United 
Nations, these persons shall ipso facto be entitled to the benefits of this 
Convention. 


E. This Convention shall not apply to a person who is recognized by 
the competent authorities of the country in which he has taken residence 
as having the rights and obligations which are attached to the possession 
of the nationality of that country. 


F. The provisions of this Convention shall not apply to any person 
with respect to whom there are serious reasons for considering that: 


(a) he has committed a crime against peace, a war crime, or a crime 
against humanity, as defined in the international instruments drawn up 
to make provision in respect of such crimes; 

(b) he has committed a serious non-political crime outside the country 
of refuge prior to his admission to that country as a refugee; 

(c) he has been guilty of acts contrary to the purposes and principles 
of the United Nations. 


=202— 


Article 28 


Travel documents 


1. The Contracting States shall issue to refugees lawfully staying in 
their territory travel documents for the purpose of travel outside their 
territory unless compelling reasons of national security or public order 
otherwise require, and the provisions of the Schedule to this Convention 
shall apply with respect to such documents. The Contracting States may 
issue such a trave] document to any other refugee in their territory; they 
shall in particular give sympathetic consideration to the issue of such a 
travel document to refugees in their territory who are unable to obtain 
a travel document from the country of their lawful residence. 


2. Travel documents issued to refugees under previous international 
agreements by parties thereto shall be recognized and treated by the Con- 
tracting States in the same way as if they had been issued pursuant to this 
article. 


Article 31 
Refugees unlawfully in the country of refuge 


1. The Contracting States shall not impose penalties, on account of 
their illegal entry or presence, on refugees who, coming directly from a 
territory where their life or freedom was threatened in the sense of Article ], 
enter or are present in their territory without authorization, provided they 
present themselves without delay to the authorities and show good cause 
for their illegal entry or presence. 


2. The Contracting States shall not apply to the movements of such 
refugees restrictions other than those which are necessary and such restric- 
tions shall only be applied until their status in the country is regularized 
or they obtain admission into another country. The Contracting States shall 
allow such refugees a reasonable period and all the necessary facilities to 
obtain admission into another country. 


Article 32 
Expulsion 


1. The Contracting States shall not expel a refugee lawfully in their 
territory save on grounds of national security or public order. 


2. The expulsion of such a refugee shall be only in pursuance of a 
decision reached in accordance with due process of law: Except where 
compelling reasons of national security otherwise require, the refugee shall 
be allowed to submit evidence to clear himself, and to appeal to and be 
represented for the purpose before competent authority or a person or 
persons specially designated by the competent authority. 


3. The Contracting States shall allow such a refugee a reasonable 
period within which to seek legal admission into another country. The 
Contracting States reserve the right to apply during that period such 
internal measures as they may deem necessary. 
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Article 33 


Prohibition of expulsion or return 
(“refoulement”) 


1. No Contracting State shall expel or return (“rcefouler”) a refugee 
in any manner whatsoever to the frontiers of territories where his life or 
freedom would be threatened on account of his race, religion, nationality, 
membership of a particular social group or political opinion. 

2. The benefit of the present provision may not, however, be claimed 
by a refugee whom there are reasonable grounds for regarding as a danger 
to the security of the country in which he is, or who, having been convicted 


by a final judgement of a particularly serious crime, constitutes a danger 
to the community of that country. 


CHAPTER VI 


EXECUTORY AND TRANSITORY PROVISIONS 


Article 35 


Co-operation of the national authorities with the United Nations 


1. The Contracting States undertake to co-operate with the Office of 
the United Nations High Commissioner for Refugees, or any other agency 
of the United Nations which may succeed it, in the exercise of its functions, 
and shall in particular facilitate its duty of supervising the application of 
the provisions of this Convention. 


°. In order to enable the Office of the High Commissioner or any 
other agency of the United Nations which may succeed it, to make reports 
to the competent organs of the United Nations, the Contracting States 
undertake to provide them in the appropriate form with information and 
and statistical data requested concerning: 

(a) the condition of refugees, 

(b) the implementation of this Convention, and 

(c) laws, regulations and decrees which are, or may hereafter be, in 

force relating to refugees. 
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Specimen Travel Document 


The document will be in booklet form (approximately 15 = 10 centimetres). 

It is recommended that it be so printed that any erasure or alteration by chemical or 
other means can be readily detected, and that the words “Convention of 28 July 1951” 
be printed in continuous repetition on each page, in the language of the issuing country. 


(Cover of booklet) 


TRAVEL DOCUMENT 
(Convention of 28 July 1951) 


(1) 
TRAVEL DOCUMENT 
(Convention of 28 July 1951) 


FUNIS7GOCUMECN (LOX PINCS Ole ee eee ee 
unless its validity is extended or renewcd. 


DEN eee cic) et Sh PARP RN Re RS AR A 7 re Ne Fn, ES eS 
Forename(s) - 
Accompanied by child (children) 


1. This document is issued solely with a view to providing the holder with a 
trave] document which can serve in lieu of a national passport. It is without 
prejudice to and in no way affects the holder’s nationality. 


2. The holder is authorized to return to— pee ein) : 
ae ..—. [state here the country whose authonities are issuing the docu- 
ment)'on or: oeloOLe = ee niess some 
later date is hereafter specified. 

[The period during which the holder is allowed to return must not be less than 
three months) 


3. Should the holder take up residence in a country other than that which 
issued the present document, he must, if he wishes to travel again, apply to the 
competent authorities of his country of residence for a new document. [The old 
travel document shall be withdrawn by the authority issuing the new document 
and returned to the authority which issued it.}? 


(This document contains pages, exclusive of cover.) 


3 The sentence in brackets to be inserted by Governments which so desire. 


(2) 
Place:andidate of: birth ee ee ee 
Occupation 
PLeSET CF CSIC CTI CO er ae re ee 
*Maiden name and forename(s) of wife 


—— — SS 


*Name and forename(s) of husband 


=200— 


Weight n= 

Hair 26 t  s 
Colourofeygs EE ————E————— 
INOSe he: ee IRE ee eee 
Shape of face.2 > So eS 
Complexion» Oy | hs 
Special “peculiarati¢s 22 ese nas 


Children accompanying holder 


Name Forename(s) Place and Sex 
date of birth 


* Strike out whichever does not apply. 
(This document contains pages, exclusive of cover). 


—— Eee OC - — 


(3) 


Photograph of holder and stamp of issuing authority 
Finger-prints of holder (if required) 


Signature of holder ——————___________________________ 
(This document contains pages, exclusive of cover.) 


(4) 


1. This document is valid for the following countnes: 


es cs ee cee ee ene woes cee cee eee ee ee ce cS NS | TL 


issued: 


Issued at 
Date 


Signature and stamp of authority 
issuing the document: 
Fee paid 
(This document contains pages, exclusive of cover.) 
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(5) 
Extension or renewal of validity 


Fee paid: Fron (os ae ee 


1D Yat fleet Se Sea Be AS BY (a ea Pe fe ee eee 


Signature and stamp of authority 
extending or renewing the validity 
of the document: 


Extension or renewal of validity 


Fee paid: Pron a ee ee 
LO nT 5 ie OE Se Ae Dies St 


Nn ee ee Date pk ce cae ser, 2 Re er eee 


Done at 


Signature and stamp of authority 
extending or renewing the validity 
of the document: 


(This document contains pages, exclusive of cover.) 
(6) 
Extension or renewal of validity 
Fee paid: Ones ek ees aed So 
OMe ee. 5 ba apekonis, ooh. Seem 
Done. at: 22 eee A Da te igen eee By Oe ge ed Cerys oe, 


Signature and stamp of authority 
extending or renewing the validity 
of the document: 


Extension or renewal of validity 
Fee paid: NEL ates aR ccs oral See in a, ni aa 


BD Yes eT 1G: | qieteaccereninie ert ioe ets TD ee Th PY ly ena ke Red kn 8, oa aes shan Recon 


Signature and stamp of authority 
extending or renewing the validity 
of the document: 


(This document contains pages, exclusive of cover.) 


(7-32) 
Visas 


The name of the holder of the document must be repeated in each visa. 
(This document contains pages, exclusive of cover.) 
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1967 PROTOCOL RELATING TO 
THE STATUS OF REFUGEES 


The States Parties to the present Protocol, 


Considering that the Convention relating to the Status of Refugees done 
at Geneva on 28 July 1951 (hereinafter referred to as the Convention) covers 
only those persons who have become refugees as a result of events occurring 
before 1 January 1951, 


Considering that new refugee situations have arisen since the Convention 
was adopted and that the refugees concerned may therefore not fall with.a 
the scope of the Convention, 


Considering that it is desirable that equal status should be enjoyed by 
all refugees covered by the definition in the Convention irrespective of the 
dateline ] January 1951, 


Have agreed as follows: 


Article I 


General provision 


1. The States Parties to the present Protocol undertake to apply 
articles 2 to 34 inclusive of the Convention to refugees as hereinafter defined. 


2. For the purpose of the present Protocol, the term “refugee” shall, 
except as regards the application of paragraph 3 of this article, mean any 
person within the definition of article 1 of the Convention as if the words 
“As a result of events occurring before 1 January 1951 and...” and the 
words “... as a result of such events”, in article ] A (2) were omitted. 


3. The present Protocol shall be applied by the States Parties here- 
to without any geographic limitation, save that existing declarations 
made by States already Parties to the Convention in accordance with 
article 1B(1) (a) of the Convention, shall, unless extended under 
article 1 B (2) thereof, apply also under the present Protocol. 

Article II 


Co-operation of the national authorities with the United Nations 


1. The States Parties to the present Protocol undertake to co-operate 
with the Office of the United Nations High Commissioner for Refugees, or 
any other agency of the United Nations which may succeed it, in the 
exercise of its functions, and shall in particular facilitate its duty of super- 
vising the application of the provisions of the present Protocol. 


2. In order to enable the Office of the High Commissioner, or any 
other agency of the United Nations which may succeed it, to make reports 
to the competent organs of the United Nations, the States Parties to the 
present Protocol undertake to provide them with the information and 
statistical data requested, in the appropnate form, concerning: 


(a) The condition of refugees; 
(b) The implementation of the present Protocol; 


(c) Laws, regulations and decrees which are, or may hereafter be, in 
force relating to refugees. 


APPENDIX VI 


REFUGEE CLAIMANT IDENTIFICATION DOCUMENT 


aie 
Lon tae 


- 


r 
es 


_ 
a 


Ca. oyiient and 


fg : Emploi et 
ie \ Imm zation Canada 


Immigration Canada 


REFUGEE STATUS CLAIM — REVENDICATEUR DU STATUT DE REFUGIE 


To be issued to &’ persons over 18 years old and to unaccompanied minors 


Accompanying Dependents — 


NOTICE 


The information to be provided on this form is required for the purpose of 
Getermining your identity as a refugee status claimant by virtue of the im- 
migration Act 1976. No decision has been taken with respect to your claim. 
_For more details on uses of the information refer to the Federal information 
_ Bank index available in Canada at post offices and most libraries. 
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A remettre & toutes les personnes de plus de 18 ans et aux mineurs non accompagnés 


, Including Law Spouse — Attach separate sheet, if necessary 
Personnes & charge accompagnant le revendicateur — Y compris le conjoint de droit commun — Joindre une feuille distincte, s'¥ y a heu 


Province of Destination — Province de destination 
Owrvee f 1 1 

Name and Address where you can be reached in Caneda 

Nom ef adresse ou [on peut vous refoindre eu Canseda 

ln Ge Saae 


tmmigration Stamp — Timbre de lirnmigration 


Date of Ciaim O-/ M Y-A 
Revendicstion 
présenée be 1 ! ! 


AVIS 


Les renseignements donnés dans te présent formulaire visent & établir votre 
identité en tant que revendicateur du statut de réfugié en vertu de la Lol sur 
limmigration de 1976. Aucune décision n'a encore 6té prise au sujet de 
votre revendication. Si vous désirez obtenit des précisions sur l'utilisation de 
ces renseignements, veuiiez consutter le catalogue des Banques fédérales 
de données que vous trouverez, au Canada, dans les bureaux de poste el la 
plupart des bibfiothéques. 


DECLARATION 


1, the undersigned, authorize the Canada Employment and tmmigration Com- 
mission to communicate to the provincial immigration and soclal welfare 
authorities the above-mentioned information as well as the results of the 
subsequent stages in the study of my refugee status claim, so that they can 
determine my admissibility to their services. | understand that a refusal on my 
Part to sign this declaration will not adversely affect the study of my claim by 
the Canada Employment and immigration Commission. 


EMP 936 (12-64) 


1 Original! — Claimant 
Origina! — Revendicateur 


DECLARATION 


Je, soussigné(e), autorise fe Commission de l'empiol et de I'immigration du 
Canada & communiquer aux autorités provinciales de limmigration et du 
bien-étre social les renseignements donnés ci-dessus ainsi que les résufats 
Odes étapes subséquentes de I'étude de ma revendication du status de 
réfugié afin qu'elles puissent déterminer si je suis admissible au bénéfice des 
services qu'elles offrent. 1 m‘apparafh qu'un refus de ma part de signer cetie 
Céclaration n’eura aucune conséquence défavorable sur étude de ma 
revendication par la Commission de I'empiol et de immigration du Canada. 


3 Fie — Dossier 


a . =~ on eee ie ¢ 
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TABLE OF RECOMMENDED CHANGES 


Change Required Nature of Change 
Legislative Regulatory Policy 


kKight to make a claim x 


befinition of Convention Refugee 

a) exclusion and cessation clauses x 

b) prior protection deternination x 
Refugee Gtficer 

a) creation of position; powers 

and duties x 

b) training x 
Commission Counsel 

a) creation Of position; rote x 

b) training Xx 
Inquiries 


a) RU to determine whether inquiry 


necessary x 
b) role of RO and Rb in inquiries x 
c) circulation and discussion of 
adjudicators’ decisions x 


kights ot Convention Refugees in Canada 


a) application for permanent Xx 
residence 

b) right of appeal to IAB x 

c) protection against removal x 


Use ot Classified Information 


a) in Documentation Division x 
b) in hearings x 
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CONG: G 
Table ot recommended changes 


Change Required Nature of Change 
Legislative Regulatory Policy 


Landing in Canada x x x 
Inadmissible Claim 
a) detinition Xx 


b) process x 


ketugee loard 


a) creation of RB X 4 x 
b) powers and duties of members x 
Cc) appointments x 
G) er aiming x 
e) rules of RE X 
t) guidelines x 
Employment Authorizations x Xx 
Social Assistance x* 
Nedical assistance, Day-Care, etc. ye 
Claimant Identitication x 
Crpteions Ternporanry Craimant Status x 
Family Sponsorship x x x 
Right to Counsel x 
UNHCR Participation x x 
Appeal to Federal Court of Appeai x 


Canaca Assistance Plan 
Federal/provincial agreements and 
provincial legislation. 


x* 
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REFUGEE BOARD 


Basic Data Form for Convention Refugee Status 


Surame (family nam) First name 


Other names I have used or been known as 


Address in Canada (c/o if appropriate) 


Telephone number 


Mailing address is as in #4 above __ or 


Date of Birth 
Day Month Year 


Place of Birth 


City/town Province/state 
Citizenship 
Ate birth At present Other citizenship(s) held 
Sex 
Male __ Female 


Marital Status 
__ Single __ Married __ Divorced 


The names of my spouse and all my children are listed below 
Family name Given names Relationship 


Other names my spouse used or has been known as 


File number 


Middle name 


Country 


Stateless 


oe Widowed 


Date of Birth 
Day Month Yr. 


32 


14. 


shee: 


16. 


17. 


18. 


rz 
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Father's name Date of Birth Place of Birth 
Day Month Yr. City/town Province/state Country 


Address 
Mother's name Date of Birth Place of Birth 

Day Month Yr. City/town Province/state Country 
Address 


Travel Documents 
Type of Document Document number’ Issuing country Date of 


or authority Issue 
Was exit permission required to leave your country? No 
= yes 
Did: youvobtainmit2 = )yYes Expiry Date 


No 


Date of entry into Canada Port of Entry Immigration Status 


I have money to support me in the amount of $ 


Education 
Cars 7.0L elementary/primary school 


__ Years of secondary/high school 
__ Years of university/college 
__ Years of formal apprenticeship/training 


Degrees or diplomas: 


Citizenship 


Citizenship 


Expiry Date 


Expiry Date 
of Status 


Occupation: 


20. 


21. 


Zee 


23. 


24. 


25. 


26. 


Zikes 


28. 
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Relatives in Canada (other than those listed in #11 above) 
Family name Given names Address Relationship Immigration 
City/town Province Status 


Relatives who are refugees outside Canada 
Family name Given names Relationship Address 


Languages spoken: 


During the past ten years I have lived at the following addresses: 


Dates Street and number city or town country Immigration 
From To Status in 
Month-year Month-year that Country 
I am unwilling unable to return to my country of 
citizenship (if stateless, home country ) because I 

fear persecution Yes No 


I fear persecution because of (check one or more if applicable) 
Race Religion Nationality 


Political opinion Membership in a particular 
social group 


I have applied for asylum in another country No Yes, 
give details 


Have you been recognized as a refugee by the United Nations High 
Commissioner for Refugees? 


No Yes, give details 


Have you ever been convicted of any crime or offence? 


No Yes, give details 
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30. Military Service : _ No. If no, are you required to do so? __ Yes No 
__ Yes. If so, give details 


I declare that the statements contained herein are true and correct to the best 
of my knowledge and belief. 


Date Signature of Claimant 
Interpreted to the claimant in the language. 


Signature of Interpreter 


APPENDIX IX 
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TRANSITIONAL ARRANGEMENTS 


According to the figures quoted to me by CEIC there are 
currently some 13,800 refugee claims awaiting determination. At 
first blush, the simplest way to reduce this backlog would seem to 
lie in a massive injection of additional funds into the system, 
which would make it possible to hire new personnel to deal with 
these cases. It is estimated that such additional funding would 
cost upward of 20 million dollars. 

However, there is another way which it submit for 
consideration and it is this which will be briefly outlined in the 


following paragraphs. 


i Among the backlog cases are people from countries to which 
we do not return individuals, unless, of course, they represent a 
risk to our national security. Examples would be claimants from 
Afghanistan, Iran, El Salvador, Sri Lanka and most of the East 
bloc countries. These individuals could be immediately issued 


Minister's permits (provided they have not already been ordered 


deported or excluded from Canada). The vast majority of these 
individuals could be processed for landing in Canada. Those who 
are unacceptable as future members of our society (e.g., due to 


criminal exclusion) could have their permits renewed until such 
time as our removal policy changes or they are determined to be 
rehabilitated. Those who have removal orders outstanding would 


have to be dealt with differently. Perhaps arrangements could be 
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made with the American authorities for execution of the removal 
orders and the issuance of permits by our consular offices in the 


United States, in order to comply with Section 37(2) of the Act. 


2. There are many claimants in Canada who are from areas of the 
world experiencing civil disorder, racial tension or violence who 
are not strictly Convention refugees. Many of these individuals 
naturally seek a more stable life in Canada. They have family 
here and therefore a ready-made familial support structure. As 
they are unlikely to become a burden on the public purse (since 
family members could sign undertakings of support), and as the 
difficulties in their country of origin provide compelling 
humanitarian reasons for permitting them to remain, such persons 
could be issued Minister's permits and processed for landing under 
special programmes. (It is highly unlikely that the implementa- 
tion of such programmes would cause a new wave of arrivals seeking 
to benefit from these extraordinary measures.) To do this would 
be an evident application of the Minister's humanitarian privilege 
in dealing with refugees and other displaced persons. At a time 
when the Ethiopian crisis has heightened the awareness of 
Canadians concerning unfortunate human beings in other parts of 
the world, such an action by the Minister would indeed strike a 


most responsive chord in our country. 
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In any case, the estimates which the government has allowed 
for privately sponsored refugees have not been realized and the 
admission of those noted above could perhaps be accommodated 


within that quota. 


3. New policy guidelines could suggest to all who are presently 
involved in refugee determination that where there is a reasonable 
likelihood that the claimant may indeed be a refugee such doubt be 
resolved at once in favour of the claimant, the person issued a 
Minister's permit and processed for landing. Such a decision 
could be made regionally by officials of the CEIC designated by 


the Minister. 


4. The guidelines now in existence in IS 26 and IS 1.39 of the 
Immigration Manual should be reviewed, clarified and their scope 
and application made more generous for the particular purposes of 
the transitional period, with a view to removing from the backlog 
cases where individuals suffer real hardship. The present 
application of these provisions of the Manual is restrictive and 
overly technical. It is suggested that particularly IS 26 (the 
special programmes) be applied more generously and in a manner 
consistent with the spirit of humanitarianism reflected in the 


text. 
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The question must be asked: Will the proposals suggested 
in this section attract additional claims by persons seeking to 
benefit from our relaxed criteria? The answer might lie in a 
decision not unlike that employed in regularizing the status of 
illegal residents in Canada, namely to fix a certain operative 


cut-off date. 


5. The remaining cases fall into the following categories. 


a. Those who have had an IAB hearing and those 
before the Federal Courts: no action is 
necessary, for these cases will be disposed 
of in a relatively short period. 


b. Those before the IAB who are awaiting 
consideration of their application: the 
appointment of part-time members in Toronto 
and Montreal might be considered. Once the 
backlog has been dealt with, these members 
could be utilized for the appeals heard 
before the Board, as these are also very 
numerous. An amendment to the Immigration 
Act would be required for this suggestion. 


c. Those who have not yet had their examination 
or who have not yet been considered by RSAC 
are generally delayed because transcripts 
take a long time to produce with the current 
workforce available. Here an injection of 
new clerical staff on a temporary basis is 
certainly in order. 
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d. It is further suggested that for this period 
specially trained RSAC members be detailed to 
serve as single-person oral hearing boards in 
various communities and that for this period 
their advice substitute for the advice now 
obtained from the RSAC panels in Ottawa, 
subject to review by the chairman and his 
ancillary authority to refer a case to a full 
RSAC panel. The structure of the hearing could 
be along the lines of the present oral hearing 
pilot project. Toronto and especially Montreal 
(where the majority of cases now rest) could be 
assigned additional RSAC members. 


A decision by the Supreme Court of Canada in the case of 
Harbhajan Singh et al. Vv. The Minister of Employment and 
Immigration was rendered on April 4, 1985. It has a significant 
impact on the methods used to clear up the backlog of cases in 
preparation for a new system. The decision will not likely affect 
the new process, as an oral hearing as well as a high standard of 


procedural safeguards are provided for. 


As the Supreme Court has ruled that an oral hearing must be 
granted by the IAB in all cases, then the legislation should be 
amended to provide for an increase in the number of Board members 
and the utilization of part-time public members. It might also be 
wise to consider whether the quorum could be composed of two 
members or one single member rather than three. In the case of 
disagreement between two members, the application could be allowed 
giving the claimant the benefit of the doubt. The decision would, 
of course, remain subject to review by the Federal Court of 


Appeal. 
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Cost 

A comprehensive analysis of the impact of the cost proposals 
was virtually impossible to make in view of the lack of data 
available to the BMC study group. While it was not possible to 
determine how much would be saved by implementation of 
transitional proposals #3, #4 and #5, the savings would 
undoubtedly be considerable in view of the cost of processing a 


case through the current refugee process. 


In order to provide some idea of the potential savings, the 
first two transitional proposals were analyzed using RSAC data. 
These two proposals alone would clear out approximately 54 percent 
of the current backlog. The costs (and savings) would depend on 
the claimant's place in the process when the claim is removed. 
The farther along the claim has proceeded in the process, the 
fewer the savings will be. No data were available for even an 
estimate to be made. However, if only the two transitional 
proposals (#1 and #2) were applied, the savings for cases at the 
RSAC level alone would be over $900,000.00. This would be more 
than adequate to cover the cost of transcription for all the cases 
remaining, even if no other transitional proposals were 
implemented and even if one were to assume that all the cases in 


the backlog were at the beginning of the process. I can therefore 
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confidently state that the implementation of the proposals will 
result in significant savings which could then be used to process 


the remaining cases more effectively.* 


* Details of the costing study for transitional arrangements are 


available on request. 
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